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Executive Summary

In the words of Anna Hallberg, Sweden’s minister for foreign trade, “Trade policy today benefits
men more than women.” This disparity holds despite significant evidence that gender equality
would greatly increase growth of trade, the global economy, and gross world product.? The World
Bank estimates that the earnings gap between women and men has caused countries to lose out
on $160 trillion in potential wealth.® The higher participation of women relative to men in both
the informal economy and unpaid work sector tells only part of the story.* Women around the
world also face higher risks and greater legislative hurdles than their male counterparts when
acquiring trade knowledge, accessing trade finance, and facing export costs.® As multiple studies
have noted, the Covid-19 pandemic has exacerbated these issues, as aggregate demand and global
supply chains continue to suffer—negatively impacting everyone, but especially women.°

Governments can take clear steps to mitigate gendered trade barriers and increase market access
for women—steps that would both mark progress toward gender equity and help unlock as much
as $12 trillion in global GDP by 2025.” A good first step is the inclusion of gender-specific language
in trade agreements.

This report first describes the nexus of gender and trade, including existing relevant research and
gendered trade barriers, before considering the degree to which four trade agreements, taken

as case studies, are gender-responsive (Republic of Korea-United States Free Trade Agreement,
Canada-Israel Free Trade Agreement, United States-Mexico-Canada Free Trade Agreement, and the
pending WTO E-Commerce Agreement). The report assesses gender responsiveness rather than
gender impact, which is an important but separate area of study.

The report then draws on interviews with trade experts and negotiators to consider how trade
negotiations might impact the inclusion of gender-specific clauses in trade agreements. It
concludes with recommendations for trade agreements, trade negotiations, and domestic policy,
which directly and indirectly impacts trade. Specifically:

= Policymakers should advocate for the inclusion of gender-specific language in trade
agreements. These provisions should be inserted throughout the agreement as well as
in a standalone gender chapter, which can create a Trade and Gender Committee and, if
subject to dispute mechanism, effectively hold parties accountable to their gender-specific
commitments. The report includes model gender-inclusive language that may be used to
increase the gender responsiveness of trade agreements.

= Negotiators should push for greater gender diversity in trade advisory councils, create
gender-specific trade committees, and commit to collect gender-disaggregated data that
can help measure trade’s disproportionate impact on women—even before negotiating an
agreement.

= Governments should prioritize gender in domestic policy. They should prohibit all gender-
based discrimination in law to work toward de jure gender equity (which, according to World
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Bank data, at least 180 countries have not done); apply a gender lens and gender-based
analysis to trade policies, tariff schedules, agricultural subsidies, and public procurement; and
improve infrastructure, including childcare, the environment, broadband, and complements
to “traditional” structures such as roads.®
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Introduction

t the time of this writing, a woman heads the World Trade Organization (WTO). Women hold

the positions of U.S. trade representative (USTR) and treasury secretary, both of which report

to a president whose administration, steered in part by a woman vice president, has signaled its
commitment to gender equity.

Yet, the presence of women in high-powered positions cannot hide the fact that rules of global

trade, for the most part, continue to benefit men more than women. Though trade liberalization

can benefit—and has benefited—women in many ways (increasing women’s wages and employing
more women, for example), obstacles remain. Women’s clothing items face higher tariffs than men’s,
disproportionately burdening women consumers. Requests to receive trade financing are more often
rejected for firms led by women, and the services sectors where women tend to work tend to face
more frequent trade disruptions.® Not all gendered effects are so direct; for example, leaders of women-
owned businesses—99.9 percent of which, in the United States, are small businesses—must contend
with the ramifications of inadequate laws on parental leave and childcare in a way that men do not.*
These types of impacts threaten to undermine the gains already achieved by trade liberalization for all
market participants, regardless of gender.

This report does not seek to address the broad systemic structures that institutionalize many of these
barriers. It primarily aims to help policymakers and trade negotiators understand how trade policy
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disproportionately burdens women—and how they can amend trade agreements to chip away at those
barriers and thereby encourage market growth as part of broader public policy.

Indeed, increasing women'’s market access can spur economic growth for all. Though women account
for half the world’s population, they contribute to only 37 percent of global GDP; as McKinsey noted in
2015, removing obstacles to women’s participation in trade could help grow global GDP by $12 trillion
dollars.** This growth is crucial, especially as the world recovers from the Covid-19 pandemic—which is
estimated to have set back the gains made toward gender equity as much as 10 years (or more, in Latin
America and the Caribbean)." In March 2021, the World Economic Forum estimated that the global
economic gender gap had widened in part due to the pandemic and would take at least 267 years to
close, absent mitigating action.™

One top-down approach to bolster gender equity in trade is the inclusion of gender-responsive clauses
in trade agreements. Similar to “gender-specific” clauses, which reference situations specific to people
of a certain gender, “gender-responsive” clauses aim to respond to the needs of a certain gender. In this
report—which builds on existing data, legal language, and insights from people who identify as women
or men—"“gender responsiveness” will refer to an agreement’s perceived ability to equalize market
access and mitigate trade barriers across all genders, but with a focus on women.

This report examines existing research at the nexus of gender and trade, including the trade barriers
women face, and assesses the gender responsiveness of four trade agreements. It also considers the
role that gender could play in trade negotiations before proposing recommendations and gender-

responsive legal language for incorporation into trade agreements by policymakers and negotiators.
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The Nexus of Gender
and Trade

he relevance of gender in trade cannot be ignored. For example, trade liberalization may help to
mitigate the gender wage gap if it helps women'’s salaries increase at a faster rate than men’s.*

Trade has also been shown to increase access to new technologies that facilitate the employment
of women.' Countries show higher levels of gender equality when they are more open to trade—

including more legal rights for women—and as global supply chains become more complex.*®

However, as Figures 1-3 from the World Bank and WTO show, women do not benefit from all trade
practices encouraged by trade liberalization. Women globally continue to face higher trade costs, are
more frequently rejected for trade financing, and tend to work in services sectors that face greater

trade disruption.
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Figure 1: On Average, Women Face an Export Cost 13 Percent Higher than Men’s Cost
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Source: World Bank and World Trade Organization. 2020. Women and Trade: The Role of Trade in Promoting Gender Equality. Washing-
ton, DC: World Bank. doi:10.1596/978-1-4648-1541-6. License: Creative Commons Attribution CC BY 3.0 IGO

Figure 2: Women-Led Firms Face Higher Rejection Rates for Trade Finance

Women-led firms Men-led firms

Median number of employees 11(55% women) 16 (37% women)
Rejection rates for trade finance (self-reported) (%) 21 14

Dependence on trade finance (for trade) (%) 50 43

Likelihood to seek alternatives (%) 41 35

Proportion using digital finance (%) 26 6

Source: World Bank and World Trade Organization. 2020. Women and Trade: The Role of Trade in Promoting Gender Equality. Washington,
DC: World Bank. doi:10.1596/978-1-4648-1541-6. License: Creative Commons Attribution CC BY 3.0 IGO
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Figure 3: Women Tend to Be Employed in Services Sectors That Face Larger Trade Disruption
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Source: World Bank and World Trade Organization. 2020. Women and Trade: The Role of Trade in Promoting Gender Equality. Washing-
ton, DC: World Bank. doi:10.1596/978-1-4648-1541-6. License: Creative Commons Attribution CC BY 3.0 IGO

Policymakers are slowly catching on to these gender disparities, but only because of anecdotal
evidence and increasing political pressure.'” Policymakers do not have much access to trade
data that is disaggregated by gender—which could reveal discrepancies in trade’s impact on
women versus men—because such data is hard to find. This is a problem. In a world where “what
gets measured gets managed,” as Caroline Criado Perez describes in her book Invisible Women,

a lack of widely available gender-disaggregated data prevents researchers from quantifying

the disproportionate impact that they qualitatively observe—thus limiting the effectiveness of
their advocacy to policymakers, who may rely on quantitative data to be convinced to prioritize
addressing the problem.®

Existing Research and Data

A number of large multilateral organizations conduct and commission research on the economic
empowerment of women relative to men, and a few focus specifically on women in trade. Many
of these organizations frame their research in the context of working toward UN Sustainable
Development Goal (SDG) 5, “achieve gender equality and empower all women and girls.”* For
example, the World Bank’s Women, Business and the Law (WBL) initiative works with the
Organization for Economic Cooperation and Development (OECD) and UN Women to assess SDG
Indicator 5.1.1 (Legal frameworks for gender equality and non-discrimination).?’ Within the
OECD, the OECD Policy Dialogue on Women’s Economic Empowerment leverages the broader
organization’s expertise and database to analyze the additional burdens placed on women by
unpaid care work, in line with SDG Indicator 5.4.1 (Time spent on unpaid domestic care and
work).?! The International Labour Organization (ILO) tracks gender discrepancies in labor across
countries through analysis of SDG Indicator 5.5.2 (Female share of employment in managerial
positions).?

Thinking about gender equality across different facets of society—such as the legal prohibition
of discrimination, unpaid work, and pay gaps, in the ways outlined above—is important because
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they all, in some way, prevent women from being treated equally. Trade policies and regulations
constitute another such component. Yet, as outlined above, research in this area has been lacking.

The work of the International Trade Centre (ITC)’s SheTrades Initiative has helped fill that gap,
remaining focused on the specific nexus of gender and trade to become the foremost institutional
authority dedicated to the topic. Like the aforementioned organizations, SheTrades has a global
scope and has worked with governments (e.g., the United Kingdom), private sector partners (e.g.,
UPS), nongovernmental organizations (e.g., CARE, in creating the CARE-SheTrades Impact Fund),
and other institutions (e.g., the WTO)—but its mandate is to mitigate gendered barriers to trade
all over the world.?® Since 2010, ITC SheTrades’ research and findings have helped pave the way
for countries such as Sweden, Canada, and Chile to commit to applying a “gender lens” to their
domestic trade policies and to push for broader change within the multilateral trading system.?
These “feminist trade policies” push for greater gender disaggregation of trade data as well.

The WTO and the United Nations (parent organizations of the ITC), along with the World Bank,
are broader organizations that have also devoted research to gender’s role in global trade. With
the World Bank, the WTO compiled research to produce Women and Trade: The role of trade in
promoting gender equality in July 2020, which representatives presented to the 127 members of the
WTO Informal Working Group (IWG) on Trade and Gender in February 2021.?° The WTO has also
worked to assess the relationship between gender equality and trade by gender-disaggregating
wage, consumption, and welfare data, in line with its Gender Aware Trade Policy.?® Meanwhile, the
United Nations has presented research on gender equality and trade policy through its Initiative
of the Inter-Agency Network on Women and Gender Equality.?” In 2010, the United Nations
established UN Women, an entity dedicated to promoting gender equality and women’s economic
empowerment more broadly, but without a specific focus on trade.?®

Little research has surfaced specifically on gender and trade agreements, the focus of this paper.
Exceptions include a 2016 report commissioned by the European Parliament, 2017 and 2019
reports by the United Nations Conference on Trade and Development (UNCTAD), and a 2020
report, Mainstreaming Gender in Free Trade Agreements, by ITC SheTrades.?” In Chapter 3 of the
present report, CSIS will draw on the SheTrades report’s “Gender-responsive framework for free
trade agreements” to qualitatively assess the gender responsiveness of four trade agreements.*
CSIS’s attention to gender in trade also dovetails with that of the U.S. Government Accountability
Office (GAO), which, as of spring 2021, has embarked on a comprehensive project to understand
gender’s relevance to trade agreements at the request of Senators Bob Casey (D-PA) and Catherine
Cortez Masto (D-NV).3' Additionally, just prior to this report’s publication, OECD released a policy
paper on trade and gender that in part discusses trade agreements.*?

Gendered Barriers to Trade

Much of the work to promote women'’s access to trade involves mitigating current barriers that
prevent women from succeeding in the same way as men—whether success is measured by money,
time, personal safety, or employment. While barriers differ by country, economy, and culture, the
following section outlines cross-cutting obstacles to women’s full access to trade. Some barriers
are direct, but many are indirect. Most are intertwined.
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Barriers to Trade Faced by Women
GREATER TIME CONSTRAINTS

Cultural or societal expectations that women are primarily responsible for unpaid domestic work
impose greater time constraints on women than men—affecting women'’s ability to network and
raise capital, pursue knowledge of trade finance, and bring goods to market. Often these constraints
are exacerbated by inadequate childcare programs or parental leave (both paternity and maternity),
leaving mothers to sacrifice profits for family.

Figure 4: Women Spend Much More Time on Childcare than Men Do across All Countries
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Source: World Bank and World Trade Organization. 2020. Women and Trade: The Role of Trade in Promoting Gender Equality. Washington,
DC: World Bank. doi:10.1596/978-1-4648-1541-6. License: Creative Commons Attribution CC BY 3.0 IGO

HIGHER BORDER COSTS

Adding to women’s time constraints imposed by domestic work is the extra time that women exporters
in some developing countries must spend at the border, where they are more likely than men to pay
higher cross-border taxes, to feel compelled to bribe customs officials, and—if they refuse—to face
harassment and gender-based violence (GBV).*® Financially, bribes and border taxes cut into their
profits, as do gender-based policies of progressive taxation (women may be taxed more as the size of
their shipments increases, while men are not) and tax exemption (women may be less likely to be
exempted from taxes, which may prevent them from pursuing more profitable trade opportunities).
Research by the World Bank shows that in Cambodia and Laos, women pay at least twice as much

as men for transportation to the border; this cost swells as soon as the opportunity cost of domestic
work or intangible cost of violating societal norms is incorporated. In the same countries, women are
29 percent more likely to export foods that are perishable, increasing the likelihood that the goods are
ruined before arriving at the market (thus failing to reap profit).3
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SERVICES SECTOR SEGREGATION AND DEFEMINIZATION OF LABOR

Recent OECD research shows that women-led firms tend to be more present in services sectors “and
in particular some sub-sectors that are not traditionally traded, which explains in part their absence
on international markets.”>> Women comprise 59 percent of employment in the global services sector
but hold the majority of the sector’s lowest paying jobs, including in wholesale and retail trade.*
This phenomenon is true across all sectors: women are overrepresented in administrative and other
support roles and comprise only 29 percent of senior management roles globally.?” Meanwhile,
empirical evidence has shown that as companies continue to deindustrialize in early development
stages—in other words, to decrease the number of jobs in early stages of product manufacturing—the
jobs that remain tend to go to men.® This “defeminization of labor” has produced barriers to women'’s
employment, including in trade.

WEAK DOMESTIC PROTECTION

Women and men are not equally protected by law in 180 of 190 countries, according to the World
Bank’s Women, Business and the Law 2021. The report praises countries such as Canada, France, and
Sweden, who earned top scores in the index’s ranking; yet, in countries such as Qatar, Sudan, Kuwait,
and Yemen, fewer than 3 in 10 laws prohibit gender discrimination in areas related to employment,
entrepreneurship, caregiving, or economic empowerment.3
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Role of Gender in
Trade Agreements

Why Trade Agreements?

Countries can advance work on trade and gender in a number of ways, three of which are:

1. A country may domestically implement trade policies that mitigate gender inequity by reducing
barriers to trade that women face. For example, a government can remove unneeded barriers to
trade in services, a sector that tends to employ more women than men. Sweden, Canada, and the
European Union have all implemented policies and programs to explicitly work toward gender
equity in trade.

2. WTO member states may engage in collaborative efforts to better understand both gender’s
impact on multilateral trade and trade’s impact on gender equality. For example, the WTO IWG
on Trade and Gender works to share best practices, relevant data, and countries’ experience
in implementing a gender lens, as well as to support the WTQ’s Aid-for-Trade program that
encourages trade in developing and least-developed countries.

3. Preferential or free trade agreements (FTAs) among two or more countries may serve as levers
for reform that advance women’s participation in trade and, consequently, increase mutual
economic growth. For example, an FTA can strike down existing non-tariff barriers—such as
import quotas or burdensome licensing requirements—that disproportionately hurt women-
owned businesses (WOBs) because they tend to be smaller than those owned by men. This
report examines four agreements: Republic of Korea-United States FTA (KORUS); Canada-Israel
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FTA (CIFTA); United States-Mexico-Canada FTA (USMCA); and the pending WTO E-Commerce
Agreement, based on text proposed by members of the plurilateral WTO Joint Statement Initiative
(JSI) on Electronic Commerce.

Observation of general trends and close analysis of four existing FTAs show that bilateral and

plurilateral trade agreements represent promising avenues to increase women’s market access. Though
complementary bottom-up practical approaches are necessary to ensure the success of this top-down
legal approach, the inclusion of gender-responsive clauses in trade agreements can help to mitigate many
of the barriers outlined in Chapter 2 and elevate the importance of gender in domestic trade policy.

A Note on Approach: Gender Mainstreaming vs. Standalone
Gender Chapters

As of December 2020, only 27 percent of regional trade agreements notified to the WTO have explicitly
referenced gender.*’ Trade agreements that do reference gender have tended to do so in one of two
ways: through a standalone “Trade and Gender” chapter, or through “gender mainstreaming.”

Figure 5: Explicit and Implicit Gender Provisions in Regional Trade Agreements (RTAs)
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Source: José-Antonio Monteiro. The Evolution of Gender-Based Provisions in Regional Trade Agreements (Geneva: Economic Research
and Statistics Division, World Trade Organization, February 24, 2021), https://www.wto.org/english/res_e/reser_e/ersd202108_e.pdf.

The argument for including a standalone gender chapter—without referencing gender elsewhere in the
agreement—is that a separate chapter can reference gender-related treaties and comprehensively cover
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pertinent topics. However, these chapters tend not to be subject to a dispute settlement mechanism
(DSM) that would hold parties to the agreement accountable for abiding by those provisions. On

the other hand, the argument for gender mainstreaming—which, as the name implies, refers to
“mainstreaming” gender throughout the agreement by use of gender-specific clauses in the preamble,
labor chapter, and general provisions, for example—is that parties to the agreement can be more easily

held accountable for their gender commitments, as inclusion of provisions throughout the agreement
increases the likelihood that they fall subject to the agreement’s dispute settlement measures.

Case Study Analysis

The following trade agreements have been analyzed for their gender-responsiveness, which is different

from measurement of their gender impact. Though measuring gender impact would be preferable
to analyzing gender-responsiveness—after all, proof of impact is the ultimate nail in the coffin for
lingering claims that trade is gender neutral—gender impact assessments require more diverse gender-

Figure 6: Examples of Statistical Data by Sex Required to Assess CETA Goals

Examples of statistical data by sex required to assess CETA goals

CETA goals

ABOLISH customs duties

Determinants

Equal rights and access to trade
and information, motivations

Outcomes

Tariffs, exports and imports of
affected products

Impacts

Trade and GDP, prices, disposable
income, consumption

REDUCE barriers to trade

Economic roles, safety, motivations,
norms

Trade barriers, non-tariff measures,
exports and imports

Business conditions, business
confidence, consumption

OPEN markets for services

Equal rights and access to the
services markets

Roles and participation in services,
trade in services by category

Employment, production,
new start-ups in services

ACCESS public contracts

Access to information and networks,

training and skills

Roles and participation in public
investment and contracts

Employment and production
in affected service industries

CUT red tape

Customs efficiency, trading costs

Roles and participation
in trading activities

Business conditions,
prices, productivity

INCREASE labour mobility

Education and skills,
participation in migration

Migrants by country, education
and labour participation

Labour force changes, skills,
innovation, R&D by industry

ENCOURAGE investment

Access to resources and finance,
land and business ownership

Innovation, R&D statistics

Competitiveness, investment,
fareign direct investment

PROTECT the environment

Access to natural resources
and ownership rights,
legal environment

System of Environmental-Economic
Accounting (SEEA), emissions

SEEA, environment, green jobs,
energy efficiency

ENHANCE labour rights

Time-use, education and skills,
economic roles, wage differentials,
equal rights, freedom of association
and right to collective bargaining

Informal and vulnerable jobs by
industry, working conditions, status

in employment workers' representa-

tion, women in leadership positions

Status and security in work, income
& living conditions, share of vulnerable
employment, distribution of unpaid
care work

SUPPORT SMEs

Training, access to information and
networks, skills, business goals and
motivations

Business owners, managers and
workers, export and import-
orientation by industry and
enterprise size

Production, preductivity
employment and wages
paid by enterprise size

Source: UNCTAD and UN Women, Assessing the Impact of Trade Agreements on Gender Equality: Canada-EU Comprehensive Economic
and Trade Agreement (UNCTAD and UN Women, May 8, 2020), 20, https://www.empowerwomen.org/en/resources/documents/2020/05/
assessing-the-impact-of-trade-agreements-on-gender-equality-canada-eu-ceta?lang=en.
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disaggregated data than is generally collected or otherwise available. For example, statistical agencies
and multilateral organizations may capture relevant information at a country level without collecting
information on the number of women-owned businesses or the rate at which small and medium-sized
enterprises (SMEs)—a third of which are led by women—can access new export markets.** A 2020
policy brief developed by UNCTAD and UN Women to assess the gender impact of the Canada-EU
Comprehensive Economic and Trade Agreement (CETA) highlights the complexity of collecting enough
data to assess any kind of impact of a trade agreement, let alone gender impact (Figure 6).%

An assessment of gender responsiveness, on the other hand, avoids the problem of insufficient
data. It considers whether and to what degree a given trade agreement acknowledges and seeks to
mitigate trade barriers to women. ITC SheTrades has designed a useful framework for this purpose,
incorporating dimensional, benchmarking, and diagnostic factors to assign a final numerical score
to an agreement’s degree of gender responsiveness. The framework assigns up to two points on 10
dimensions, for a possible total of 20 points. An agreement is considered to have limited gender
responsiveness if it scores below 33.33 percent (below seven points); evolving responsiveness if

it scores 33.33-66.66 percent (7-13 points); and advanced responsiveness if it scores above 66.66
percent (13.5 or more points).*

It is important to note that these case studies, while diverse from each other, do not encompass the
full diversity of existing trade agreements. For example, time limitations prevented consideration of
the recently enacted African Continental Free Trade Agreement (AfCFTA).*

REPUBLIC OF KOREA-UNITED STATES FREE TRADE AGREEMENT (KORUS), 2019

Figure 7: The Gender Responsiveness of KORUS

TEN DIMENSIONS SCORE (OUT OF 2) (OUT OF 20) STATUS
Frequency of relevant provisions
Location of relevant provisions 0
Affirmations & reaffirmations 0.5
Cooperation activities 0
Institutional arrangements 0.5 s Limited Gender
Procedural arrangements 0 ' Responsiveness

Review & funding

Settlement of disputes

Waivers, reservations, & exceptions 0.5

Minimum legal standards 0

Source: Framework adapted from ITC SheTrades (December 2020).

KORUS—which was signed in 2007, entered into force in 2012, and was updated with minor changes in
2019—exhibits limited gender responsiveness, scoring 12.5 percent on the ITC SheTrades’ framework.

Its 2.5 points derive from references to broad human rights, as the main agreement does not make
explicit gender references. One example of this implicit gender responsiveness occurs in the “Waivers,
reservations and exceptions” dimension: KORUS earned a half-point for incorporating general exceptions
in the General Agreement on Tariffs and Trade’s (GATT) Article XX, which includes a clause on general
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public morals (but does not explicitly include gender equity in this category). KORUS also earned one
point in “Frequency of relevant provisions” because its labor chapter refers to the 1998 ILO Declaration
on Fundamental Principles and Rights at Work and its follow-up, which allows room for cooperative
activities to support labor rights, including the right of women to work. Outside the main text, ancillary
instruments reference “gender” only twice: in the annexed Schedule of Korea that references the
“Ministry of Gender Equality and Family,” which is not relevant, and in Footnote 3 of Appendix II, which
merely describes the accreditation process of higher education institutions.

” « ” « ” «

Consistent with observed trends in U.S. trade policy, the terms “gender,” “women,” “sex,” “mother,”
“girl,” and “maternity” in the context of trade do not appear at all in KORUS’s preamble, main

text, or appendices. Chapter 19 (Labor) reveals no direct reference to human rights concerns,

nor does it acknowledge the disproportionate impact that labor policies may have on women. A
complementary government report prepared domestically by the ROK reveals that KORUS refers to
the ROK’s constitution and domestic legislation that aim to protect women’s right to work, maternity
benefits, and protection from forced labor, including trafficking.* Still, by its main text’s failure to
identify that trade may affect women differently than men, KORUS does not commit to mitigating the
gender gap—or even acknowledge the gap’s existence.

MODERNIZED CANADA-ISRAEL FREE TRADE AGREEMENT (CIFTA), 2019

Figure 8: The Gender Responsiveness of Modernized CIFTA

TEN DIMENSIONS SCORE (OUT OF 2) (OUT OF 20) STATUS
Frequency of relevant provisions
Location of relevant provisions
Affirmations & reaffirmations
Cooperation activities 1.5
Institutional arrangements 2 155 Advancec{ Gender
Procedural arrangements 1.5 Responsiveness
Review & funding 1
Settlement of disputes 1.5
Waivers, reservations, & exceptions 0.5
Minimum legal standards 1.5

Source: Framework adapted from ITC SheTrades (December 2020).

In contrast to KORUS, which displays limited gender responsiveness, CIFTA—which entered into force
in 1997 but modernized in 2019—scores 77.5 percent in the ITC SheTrades framework, achieving the
status of “advanced gender responsiveness.” The agreement mainstreams gender by including explicit
gender provisions in its preamble and chapters on labor, as well as in a standalone gender chapter that
is subject to a binding DSM, incentivizing both parties to abide by the chapter’s provisions. Though
some of CIFTA’s gender-specific language remains hortatory (also called “best endeavor” language),
Canada and Israel more often than not use strong language that clearly commits to “removing
constraints to [women’s] full participation in their economies and international trade,” making the
agreement exceptionally gender responsive, as outlined below.*
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Explicit Gender-Responsive Language Mainstreamed in CIFTA

Preamble: “THE GOVERNMENT OF CANADA (“Canada”) AND THE GOVERNMENT OF THE STATE OF
ISRAEL (“Israel”), hereinafter referred to as “the Parties,” resolved to:

... SEEK TO INCREASE women’s access to and benefit from the opportunities created by this
Agreement by advancing cooperative activities and removing constraints to their full participation in
their economies and international trade.”

Chapter Twelve: Trade and Labor, Annex 12.9.1 (Cooperative Activities): “The Parties have established
the following indicative list of areas for cooperative activities that they may develop pursuant to
Article 12.9: . .. (i) gender: gender issues, including the elimination of discrimination in respect of
employment and occupation.”®

Chapter Thirteen: Trade and Gender: See “Anatomy of CIFTA’'s Chapter Thirteen on Trade and Gender” below.

Chapter Sixteen: Other Provisions, Article 16.4.1 (Corporate Social Responsibility): “The Parties affirm

the importance of each Party encouraging enterprises operating within its territory or subject to its
jurisdiction to voluntarily incorporate into their business practices and internal policies those guidelines
and principles of corporate social responsibility that have been endorsed or are supported by that Party,
including the OECD Guidelines on Multinational Enterprises. These guidelines and principles address
issues such as labor, environment, gender equality, community relations and anti-corruption.*

The language of CIFTA’s Chapter Thirteen on Trade and Gender merits special attention for its level of
commitment. Drawing on the parties’ domestic policy commitments, which require the application of
a gender lens to trade policy, negotiators from Canada and Israel were able to conclude an agreement
that included a chapter with strong, enforceable language to promote women’s market access and

mitigate gendered trade barriers.
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Anatomy of CIFTA’s Chapter Thirteen on Trade and Gender®®

The parties state their intention to consider gender as a key factor in the promotion of
inclusive economic growth and sustainable economic development. They explicitly
name UN SDG 5 and reaffirm the importance of working toward gender equality. They
reaffirm gender-relevant obligations in Chapter Twelve (Labor) and gender-relevant
commitments in Article 16.4 (Corporate Social Responsibility). The parties commit to
promoting gender equality and public knowledge of their domestic laws and practices
that aim to achieve gender equality.

13.1: GENERAL
PROVISIONS

The parties reaffirm their commitments to CEDAW and any other gender-relevant
13.2: INTERNATIONAL | international agreements to which they are party. Canada and Israel have also ratified
AGREEMENTS ILO Convention 100 (Equal Remuneration) and 111 (Discrimination, Employment and
Occupation), for example.

The parties must engage various stakeholders in cooperative programs to work
toward gender equality in trade. For example, an “area of cooperation may include
... promoting female entrepreneurship and women’s participation in international
trade, including by improving women'’s access to, and participation and leadership in,
science, technology and innovation.”

13.3: COOPERATION
ACTIVITIES

The parties agree to convene an annual committee to review relevant issues and to
13.4: TRADE AND

consider reviewing the effectiveness of the implementation of Chapter Thirteen after
GENDER COMMITTEE

five years.

The parties permit that Chapter Twelve provisions may prevail in the case that

they are inconsistent with those of Chapter Thirteen. If a question arises that could
potentially be resolved under either chapter, this clause says that it should be resolved
under Chapter Twelve (Trade and Labor).

13.5: RELATION TO
CHAPTER TWELVE
(TRADE AND LABOR)

If parties are unable to resolve a dispute after dialogue, consultation, and cooperation,
they may submit the dispute to be settled in accordance with Chapter Nineteen
(Dispute Settlement).

13.6: DISPUTE
SETTLEMENT

Particularly noteworthy in the language of CIFTA’s gender chapter is its commitment not just to
women in trade across all sectors, but specifically to promoting women’s equality in STEM and
related fields (as noted above). Research has shown that women are underrepresented in STEM, as
historically they have often been relegated to low-paid service roles (as crop pickers in agriculture,
cleaners in the hospitality industry, and assistants in the corporate world, for example).>! Through
Canada and Israel’s commitment to promoting women’s equity in more technical areas, CIFTA
aims to develop programs to increase gender diversity across STEM fields and even mitigate the
self-selection of career paths informed by traditional gender norms. (For example, Israel might
require that childcare program curricula include books that portray women as doctors, not just
nurses, or as engineers as well as fashion designers.) STEM roles also tend to offer higher than
average pay, meaning that increased women’s participation in these fields could help mitigate the
gender pay gap.>?
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Also of note is CIFTA's Trade and Gender Committee prescribed by Article 13.4 and, more importantly, its
binding DSM set out in Article 13.6. The establishment of clear terms for a gender-specific committee and
the presence of an accountability mechanism obligates both parties to follow up on their Chapter Thirteen
commitments. This is true even though the DSM is not compulsory; that is, both Canada and Israel must
agree to submit to the DSM if a dispute arises. The gender chapter is not subject to the broader DSM set out
in CIFTA’s Chapter Nineteen (Dispute Mechanisms).*

As previously noted, assessment of gender responsiveness does not necessarily equate to positive gender
impact. The five-year review suggested by CIFTA's Article 13.4, which would take place in 2024, may shed
more light on the impact of CIFTA’s gender commitments. Meanwhile, Canada has continued to lead other
countries in efforts to insert gender-responsive language in trade agreements, including in the efforts of
WTO working groups to develop a ministerial statement on trade and gender and to propose a plurilateral
agreement on e-commerce (see “WTO Electronic Commerce Agreement” below).

UNITED STATES-MEXICO-CANADA AGREEMENT (USMCA), 2020

Figure 9: The Gender Responsiveness of USMCA

TEN DIMENSIONS SCORE (OUT OF 2) (OUT OF 20) STATUS
Frequency of relevant provisions 1.5
Location of relevant provisions 2
Affirmations & reaffirmations
Cooperation activities 1
Institutional arrangements 0.5 e Evolving‘Gender
Procedural arrangements 0.5 Responsiveness

Review & funding

Settlement of disputes

Waivers, reservations, & exceptions 1.5

Minimum legal standards 1.5

Source: Framework adapted from ITC SheTrades (December 2020).

Though Canada is also a party to USMCA—which replaced the North American Free Trade Agreement
(NAFTA) and entered into force in 2020, after CIFTA—USMCA is decidedly less progressive in its gender
responsiveness, though its score of 52.5 percent still ranks higher than KORUS and classifies its gender
responsiveness as “evolving.” USMCA does not have its own gender chapter, despite Canada’s best efforts,
but it does include gender-specific clauses in its preamble, chapter on cross-border services, chapter on
SMEs, and chapter on labor.> Its labor chapter, which has been widely praised, describes gender-based
discrimination but does not propose specific measures to prevent it. For example, in Article 23.9, the
parties “recognize the goal of eliminating discrimination in employment and occupation and support the
goal of promoting equality of women in the workplace” (emphasis added).* In the same article, a
footnote clarifies that the United States already complies with a requirement that parties implement
policies “to protect workers against employment discrimination on the basis of sex,” following the
successful protest of 46 Republican lawmakers who objected to the clause’s protection of workers from
discrimination based on sexual orientation or gender identity.>
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Interestingly, a clause in USMCA’s Annex 15-E to Chapter 15 on Cross-Border Trade in Services, “Mexico’s
Cultural Exceptions,” refers to gender equality for Indigenous women. Mexico takes reservations against the
chapter’s local presence obligation in Article 15.6, which says that a party to the agreement cannot require
another party’s service supplier to maintain local presence in its territory in order to benefit from cross-
border service supply.”’ In Annex 15-E, Mexico specifies that “Concessions for indigenous social use shall
be granted to indigenous people and communities of Mexico . . . that, under principles of gender equality,
enable the integration of indigenous women in the accomplishment of purposes for which the concession
is granted.”® This acknowledgment is important; however, its presence in an annex rather than main text
is telling. The absence of gender-specific language in the trade services chapter is especially conspicuous
because women comprise such large majorities of the parties’ services sectors (91 percent in Canada, 90
percent in the United States, and 79 percent in Mexico).>®

It is also worth noting that the USMCA includes Chapter 25 on Small and Medium-Sized Enterprises, which
is notable not for its lone reference to women (Article 25.2(b)) but for its creation of a SME Committee

that can address issues of gender equity (Article 25.4).%° Though USMCA lacks a gender chapter, its SME
Committee provides a structure through which parties can start to discuss the relevance of gender in trade,
an effort likely to be led by Canada.

Another positive point for USMCA derives from its DSM, to which the gender-specific provisions in its
labor chapter are subject. The first test of the DSM’s competence on this topic will come soon, as a group

of Mexican migrant women workers filed a petition under USMCA on March 23 on the grounds that they
had experienced gender discrimination when applying for U.S. worker visa programs.®! The case must be
reviewed and accepted by the Mexican Ministry of Labor and Social Security before the country’s Foreign
Ministry can open formal consultations with the United States—a process whose length is uncertain, as this
is the first case on labor provisions brought to USMCA’s DSM. %2

Figure 10: Explicit References to “Gender,” “Sex,” “Women,” “Girl,” “Mother,” or “Maternity,”
by Section
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Source: Authors’ analysis of the Republic of Korea-United States Free Trade Agreement (KORUS), Canada-Israel Free Trade Agreement
(CIFTA), and United States-Mexico-Canada Agreement (USMCA).
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Though some have praised the structure of the USMCA as strong enough to serve as a template

for future United States FTAs, its failure to commit to gender-responsive language throughout

the agreement and in a standalone chapter render the agreement less than ideal as a template.®
Recommendations to increase the gender responsiveness of future United States trade agreements are
found in Chapter 5.

WTO ELECTRONIC COMMERCE AGREEMENT (E-COMMERCE AGREEMENT)

Figure 11: The Gender Responsiveness of the Proposed Text of the WTO E-Commerce
Agreement

TEN DIMENSIONS SCORE* (OUTOF2)  (OUT OF 20) STATUS

Frequency of relevant provisions 1.5

Location of relevant provisions 0.5

Affirmations & reaffirmations 0

Cooperation activities 0

Institutional arrangements 0 o Limited Gender
Procedural arrangements 0 ' Responsiveness
Review & funding 0

Settlement of disputes 0

Waivers, reservations, & exceptions 0.5

Minimum legal standards 0

*Tentative scoring due to uncertainty of composition of final text.

Source: Framework adapted from ITC SheTrades (December 2020).

Before analyzing its gender responsiveness, discussing the WTO’s E-Commerce Agreement requires
some context. Based on an existing WTO Work Program, the WTO Joint Statement Initiative (JSI) on
Electronic Commerce (E-Commerce) was born at the WTO’s 11th Ministerial Conference in 2017,
when 71 WTO members created a plurilateral group to negotiate an e-commerce agreement. The JSI on
E-Commerce, which now has 86 members, has not yet concluded those negotiations. Led by Australia,
Japan, and Singapore, the group released its consolidated negotiating text in December 2020.%

The E-Commerce Agreement’s proposed text broadly covers themes of enabling e-commerce, openness,
trust, telecommunications, market access, general provisions, and scope (the last of which remains
especially debatable, as some members have called for the agreement to exclude financial services).
E-commerce and digital trade represent particularly important sectors for women, who are more

likely than men to engage in digital entrepreneurship while being less likely to have internet access.®
Digital technology may allow women to sidestep traditional trade barriers that disproportionately
affect them (e.g., using a phone to sell goods from home might be less costly and safer than paying

for and traveling to a storefront) and could enable access to trade finance information that would not
otherwise be gained.®®

Despite the market growth that could result from gender-equitable access to e-commerce, the
E-Commerce Agreement as currently proposed does little to promote that outcome. It receives only
2.5 of 20 points in the SheTrades framework, earning a status of “limited” gender responsiveness.
Proposed text by Canada includes a gender-responsive clause in the agreement’s preamble, which
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earned the agreement 1.5 points of its 2.5-point total. Without access to the group’s meeting minutes,
however, it is difficult to determine if the clause is likely to be included in the final agreement.

The agreement’s other potential references to gender are implicit and largely based on the general
public morals exception set out in GATT’s Article XX, including the United States’ proposed text to
“protect against online sex trafficking, sexual exploitation, and prostitution”—activities that primarily
target women. These implicit references earned the agreement an additional point. Proposed text

also highlights the importance of SMEs, whose projected growth can allow new market access
opportunities for women.*’

The E-Commerce Agreement’s lack of gender-responsiveness thus far is disappointing, but perhaps

to be expected. WTO negotiations are notoriously difficult, even among plurilateral subgroups such

as the JSI on E-Commerce whose membership is voluntary. Still, the group has time to push for
greater inclusion of gender-responsive language in the agreement before presenting its progress to
the WTO 12th Ministerial Conference in November 2021. The JSI aims to present “clean” text on the
negotiations’ main areas in the next few months and would do well to consider the recommendations
for language provided in Chapter 5 of this report.®®
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Trade Negotiations

n interviews, trade experts from the United States, Canada, and Chile corroborated the fact that
a larger number of women in the negotiating room does not necessarily translate to more gender
provisions in trade agreements. For example, anecdotal evidence suggests that the USTR office has

been staffed with at least 50 percent women since the late 1980s, but the United States’ first FTA
gender provisions did not appear until the USMCA entered into force in 2020—more than 30 years
later. Similarly, representatives of Canada and Chile (two countries that have each entered into at least
three trade agreements that include standalone gender chapters or strong gender provisions, including
one with each other) have confirmed that though their trade offices are not noticeably imbalanced in
terms of gender, their ability to include inclusive language in their agreements derives not from their

staff’s gender parity but from the presence of political will to drive top-down change.

Though representation of women certainly matters—in the trade negotiating room just as much

as in other contexts—increased representation does not seem to determine whether or not FTAs
include gender-explicit language. With that in mind, this section considers why gender has been
largely ignored in the negotiating process of trade agreements. Interviews with trade negotiators in
the United States and abroad revealed that key barriers include insufficient social impetus, political

salience, and the gender diversity of stakeholder consultations.
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Social Impetus

Several U.S. negotiators said that gender provisions seem to be following a path similar to that of
environment clauses in trade agreements in the 1980s and 1990s, when people who had grown

up watching Flipper—the popular television program about two children and their pet dolphin—
engaged in consumer boycotts to protest non-dolphin-safe tuna catches.® In response to this
bottom-up pressure, lawmakers directed the USTR office to prioritize developing environmental
policies that would result in “high levels of environmental protection and effective enforcement

of environmental laws in trade agreements.””® Today, as economists, legal experts, and other
advocates have begun to recognize gender inequity in trade, policymakers have increasingly directed
negotiators to incorporate gender in FTA negotiations—policymakers abroad, at least, with only a
few doing so in the United States.”

Political Salience

As hinted above, the political salience of an issue plays a key role in determining whether it is
addressed in the negotiating room, and the executive branch may not consider gender salient.
Furthermore, lawmakers’ views may factor into negotiators’ calculus when considering the content
or strength of proposed agreement language, since lawmaker approval will be needed to ratify the
agreement; however, in the United States and many other countries, most lawmakers do not yet
consider gender a salient topic for trade (or, put another way, a “material risk” to business interests).

This structure leaves trade negotiators with little flexibility to deviate from guidelines laid out by
legislators. Therefore, the gender breakdown of the negotiating room does not seem to influence trade
agreement outcomes, as trade negotiators are required to pursue the priorities of the administration
and lawmakers, regardless of their own stance on trade issues.

Gender Diversity of Stakeholder Consultations

Stakeholder consultations are conducted through advisory committees, whose members help
negotiators better understand the needs of the private sector and thus serve as indirect, bottom-

up contributors to trade agreements. According to membership lists available on the USTR and
International Trade Administration (ITA) websites, women comprise only 25 percent of the nearly 550
committee members (across 26 committees).”? Additionally, though advisory committees focus on
specific topics relevant to trade (such as the Trade and Environmental Policy Advisory Committee, or
TEPAC), the United States has no trade committee dedicated to the importance of gender.”?
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Recommendations

to move the needle in the direction of gender equity. The policies that follow are by no means

Fortunately, governments can take steps to enact policies—beginning with trade agreements—
comprehensive but constitute important steps toward the goal of gender equity.

I. Include Gender-Specific Language in Trade Agreements

As the case studies make clear, the inclusion of gender-specific language is the first step to ensuring
that trade agreements are gender responsive. This language may be mainstreamed—included in an
agreement’s preamble as well as in chapters on labor, services, DSMs, and other provisions—and
written into its own trade and gender chapter.

PREAMBLE

The gender-responsive clauses in the preambles of CIFTA and USMCA provide excellent examples
of gender-responsive language, whose strength exceeds “best endeavor” language and is sufficiently
politically palatable for inclusion in all trade agreements.

CIFTA: “SEEK TO INCREASE women’s access to and benefit from the opportunities created by this Agreement
by advancing cooperative activities and removing constraints to their full participation in their economies and
international trade”*
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USMCA: “SEEK to facilitate women’s and men’s equal access to and ability to benefit from the opportunities
created by this Agreement and to support the conditions for women’s full participation in domestic, regional,
and international trade and investment””>

An ideal gender-responsive preamble might resemble the following:

[The Parties] SEEK TO INCREASE women’s access to and benefit from the opportunities created by
this Agreement by committing to increase women’s participation in their economies and international
trade across all industries, prioritize the removal of gender-based domestic legal constraints, and
cooperate to collect gender-disaggregated data that tracks the progress of these efforts.

This model preamble clause highlights a need to address the sector segregation of labor, as well

as open the door to programs that encourage the skill development of women and girls (“across

all industries”). It also commits governments to rethinking any domestic legislation that might

not afford women the same rights as men (“prioritize the removal of gender-based domestic legal
constraints”) and holds parties accountable for their commitment to gender equity (“collect gender-
disaggregated data that tracks the progress of these efforts”).

An ideal preamble might also include a provision that affirms the parties’ commitments to gender-
relevant treaties, which would constitute an implicit reference to gender. For example, the preamble
might reference the UN Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW 1979) and UN SDG 5 (gender equality), to which nearly all UN members have committed:

[The Parties] REAFFIRM AND REINFORCE their obligations under the International Labor
Organization conventions and the Universal Declaration of Human Rights, as well as their
commitments to other international instruments focused on gender equality including, but not
limited to, UN 2030 Agenda for Sustainable Development, Beijing Declaration and Platform for
Action, and CEDAW 1979.

[Language adapted from ITC SheTrades’ Mainstreaming Gender in Free Trade Agreements]”®

CHAPTERS ON TRADE AND LABOR

Labor chapters provide a natural opportunity to address gender disparities by clearly prohibiting
discrimination on the basis of gender or sex in parties’ domestic laws. Ideal gender-responsive
language in a labor chapter should include minimum legal standards that obligate parties to prohibit
gender-based discrimination in the workplace.

USMCA'’s language in Article 23.9 (Discrimination in the Workplace) is a good example:

“The Parties recognize the goal of eliminating discrimination in employment and occupation,

and support the goal of promoting equality of women in the workplace. Accordingly, each Party
shall implement policies that it considers appropriate to protect workers against employment
discrimination on the basis of sex (including with regard to sexual harassment), pregnancy, sexual
orientation, gender identity, and caregiving responsibilities; provide job-protected leave for birth or
adoption of a child and care of family members; and protect against wage discrimination.”””

It is important that parties commit to this language without reservation, unlike the United States, which
inserted a footnote to declare the sufficiency of its current commitments to non-discrimination (such
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as Title VII to the 1964 Civil Rights Act). Additionally, this explicit gender-responsive language can and
should be bolstered by reference to the ILO Declaration on Rights at Work, which describes the right to
the elimination of discrimination and thus constitutes an implicit reference to gender equality.

CHAPTERS ON CROSS-BORDER TRADE IN SERVICES

Women constitute 59 percent of employment in services globally; this proportion climbs to as high
as 98 percent in Saudi Arabia, with countries such as Israel (92 percent), Sweden (92 percent), the
United Kingdom (92 percent), and the United States (90 percent) not far behind.”® Yet, even trade
agreements showing advanced gender responsiveness do not call attention to gendered barriers to
trade in services chapters.

Gender-responsive language in a services chapter could be as simple as acknowledging the presence
of barriers that disproportionately affect women and committing to mitigate them. It could also call
for parties’ commitment to follow through on due diligence. For example, an agreement’s Article on
Market Access might propose the following:

No Party shall adopt or maintain, either on the basis of a regional subdivision or on the basis of
its entire territory, a measure that:

(a) Fails to consider gender in an ex-ante assessment of market access,

(b) Contributes to the continuation or strengthening of existing barriers to women’s market
access, or

(c) Is not based on due diligence that determines that the measure benefits women’s market
access as much as men’s market access.

[Language adapted in part from USMCA’s Art. 15.5: Market Access]”

CHAPTERS ON DISPUTE SETTLEMENT

The mainstreaming of gender-specific clauses should bolster the accountability of parties to act in
accordance with their trade agreement’s gender-related commitments. By design, gender mainstreaming
hinders negotiators’ ability to exempt gender provisions from DSMs, compelling trade partners to prioritize
the provisions’ success (since they know that consequences will follow any failure to conform).

Standalone gender chapters may feature their own DSMs, as is the case with CIFTA; yet CIFTA’s
provisions require that both parties agree to the DSM’s use (i.e., it is not compulsory). ITC SheTrades
has drafted exemplary model language, based on CIFTA’s Article 13.6, that increases the strength of a
gender chapter-specific DSM:

“1. The Parties shall make all possible efforts through dialogue, consultations, cooperation and
exchange of information to resolve any disagreement that may arise on the interpretation or
application of gender-related provisions mentioned in Articles xxx.

2. If the Parties cannot resolve the matter in accordance with paragraph 1 within a mutually
agreeable timeframe, they can submit the matter to the dispute settlement procedure established
under this agreement under Article xxx. Once a dispute is filed, the Panel established under Article
xxx will have binding and compulsory jurisdiction over such a dispute.
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3. There should be at least one woman panellist appointed to the Panel composed for resolving
matters concerning the interpretation or application of gender-related provisions mentioned in
Articles xxx. All other requirements and procedures provided in Article xxx (provision on dispute
settlement, consultations, panel of experts, review and implementation) shall be adhered to for
resolving matters referred to in the present provision.”*

However, standalone gender chapters should be included within the scope of the agreement’s broader
DSM, to which other chapters (e.g., on labor) are subject. Broadening the application of a chapter on
dispute resolution would also extend the enforcement obligation to the chapter on trade and gender—
bolstering the gender chapter’s credibility.

An agreement can include a gender chapter within the scope of its DSM simply by not listing it among
exceptions. For example, see the proposed strikethroughs below within Article 19.2 (Scope and Coverage)
of CIFTA’s Chapter Nineteen on Dispute Settlement. (It is worth noting that Article 16.4 of Chapter
Sixteen (Other Provisions) affirms the importance of corporate social responsibility, which includes
considerations of gender.)

“Except for matters arising under . . . Chapter-TFhirteen{Trade-and-Gender) . . . andArticle 16:4-of
Chapter-Sixteen-{OtherProvisions), and as otherwise provided in this Agreement, the provisions
of this Chapter apply with respect to the settlement of disputes between the Parties regarding the
interpretation or application of this Agreement or wherever a Party considers that:

(a) a measure of the other Party is inconsistent with one of its obligations under this Agreement;
(b) the other Party has otherwise failed to carry out one of its obligations under this Agreement; or
(c) there is nullification or impairment within the meaning of Annex 19.2.”%!

To ensure that gender obligations are enforced, ITC SheTrades has proposed unique language to require
that the party under review complies with best practices to promote women’s market access:

“If the disputing Parties are unable to agree on a resolution to the dispute under Article xxx
(Implementation of Final Report) within xxx days of receipt of the final report, the complaining
Party may suspend the application to the responding Party of benefits of equivalent effect to the
non-conformity or the nullification or impairment until the disputing Parties agree on a resolution
to the dispute.

“The complaining Party may ask the Party under review to carry out an additional obligation that
will enhance women empowerment in its respective jurisdiction. Such additional obligations could
be imposed in the following forms: creating a women-favoring government procurement scheme,
creating a women-favoring supplier diversity program, subsidizing women’s secondary education at
national level, or creating and funding business networks for women.”®

This language goes beyond traditional DSM language to ensure that women are explicitly included and
promoted by the trade agreement as a whole.

CHAPTERS ON OTHER PROVISIONS, GENERAL PROVISIONS, AND/OR EXCEPTIONS
As noted above and in Chapter 3, CIFTA includes an article within its “Other Provisions” chapter
that explicitly references gender equality as a topic that parties to the agreement should encourage
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domestic businesses to prioritize (Article 16.4: Corporate Social Responsibility, or CSR). ITC SheTrades
suggests the following as a model CSR clause:

“The Parties shall require public and private enterprises operating within their territories or
subject to their jurisdictions to incorporate into their internal policies those internationally
recognized standards, guidelines and principles of corporate social responsibility that have been
endorsed or are supported by the respective parties. These standards, guidelines and principles
shall address areas such as labour, environment, gender equality, human rights, indigenous and
aboriginal peoples’ rights, and corruption.

“With regard to gender equality, Parties shall encourage public and private enterprises to have
gender-responsive internal regulations such as reserved representation on corporate boards,
anti-harassment procedures at workplaces, flexible work arrangements, protection of maternity
rights and child-care facilities.”

While strong, the gender responsiveness of this clause could move past best endeavor language

to incorporate even stronger commitments. For example, the following could be added to require
disclosure of gender information (to help promote gender equity from the top down within exporting
businesses):

With regard to gender equality, Parties shall require that public enterprises track and disclose
gender-disaggregated data in their annual reports. This data should include, but not be limited
to, gender breakdown of employees by position, gender breakdown of salary information, gender
composition of corporate boards, and gender distribution of paid leave. Parties shall encourage
private enterprises to do the same.

A trade agreement might also include separate or combined chapters on general provisions and/

or exceptions. (USMCA has a chapter titled Exceptions and General Provisions while CIFTA has a
chapter titled only Exceptions, for example.) With regard to gender, a general provisions chapter
could incorporate gender into cooperative activities. Take CIFTA’s language on gender in cooperative
activities, for example:

“The Parties acknowledge the benefit of sharing their respective experiences in designing,
implementing, monitoring and strengthening policies and programs to encourage women’s
participation in national and international economies. Accordingly, and subject to the
availability of resources, the Parties shall develop programs of cooperative activities based on
their mutual interests.”*

Absent a standalone gender chapter, this language can easily be incorporated in General Provisions. In
a standalone chapter, discussed below, an agreement can flesh out many more cooperative activities,
such as commitments to collect gender-disaggregated data and mitigate gendered trade barriers.

Currently, no trade agreement includes a provision in the style of a GATT-like exception to prevent
gender-based discrimination. Women could benefit from the explicit addition of clear language to
trade agreements to protect and promote their rights in trade.

Indeed, the non-discrimination language of GATT could serve as a model for a gender-related provision.
As ITC SheTrades notes, parties to an agreement could base such a provision on GATT’s Article XX:
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“Subject to the requirement that such measures are not applied in a manner that would
constitute a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail, or a disguised restriction on international trade, nothing in this
agreement shall be construed to prevent the adoption or enforcement by any contracting
party of measures necessary to promote women’s economic empowerment or achieve gender
equality.”®

An exception that includes gender-specific language would render a party’s commitment to increasing
women’s market access—and to gender equality more broadly—crystal clear.

STANDALONE CHAPTER ON TRADE AND GENDER

As noted previously, standalone chapters on trade and gender can have enormous symbolic value,
signaling parties’ awareness of key gendered barriers to trade and their desire to mitigate that
inequity. If subject to a DSM, they may also have practical value, as their terms can be enforced
and the parties held accountable. As of April 2020, no FTA features a gender chapter that is both
binding (commits parties to address grievances) and compulsory (triggers a dispute settlement
process, without requiring parties to agree). CIFTA, whose gender chapter is binding but not
compulsory, may settle related disputes only if both parties agree to do so, in accordance with
Article 13.6 and Chapter Nineteen (both on dispute settlement).

A chapter on trade and gender can incorporate a number of gender-specific concerns if negotiators
find it politically infeasible to mainstream them throughout other sections of the agreement.
Again, the structure of CIFTA’s gender chapter proves a useful framework. The box below provides
the structure for such a chapter based on provisions of CIFTA. The items in italics are suggested
additional provisions intended to strengthen the chapter’s accountability mechanisms.

Structure of a Strong Gender Chapter, Adapted from CIFTA’s Chapter
Thirteens®

ARTICLE XX.1: GENERAL PROVISIONS
= xx.1.1: acknowledge importance of gender lens application to ensure inclusive growth

= xx.1.2: refer to UN SDG 5 of gender equality

= xx.1.3: reaffirm gender obligations in other chapters and articles (e.g., article on CSR)
xx.1.4: recognize that removal of market barriers contributes to sustainable development

xx.1.5: recognize that women’s access to labor market enables sustainable, inclusive economic
growth

xx.1.6: commit to promoting gender equality through domestic laws

xx.1.7: commit to promoting public knowledge of gender equality laws, practices, etc.
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ARTICLE XX.2: INTERNATIONAL AGREEMENTS
= xx.2.1: reaffirm commitment to CEDAW

= xx.2.2: reaffirm commitments to other international agreements (to which Parties are party) that
address gender equality

= xx.2.2.a: specifically reference ILO Conventions 100 (Equal Remuneration) and 111 (Discrimination,
Employment and Occupation)

ARTICLE XX.3: COOPERATION ACTIVITIES
= xx.3.1: acknowledge benefit of sharing experiences and commit to develop cooperative activities
= xx.3.2: recognize that cooperative activities aim to improve women’s ability to participate in trade
xx.3.3: encourage involvement of government and non-government entities in these activities

xx.3.4: list areas of cooperation (xx.3.4.a-i: capacity building and skills enhancement, financial
inclusion, women’s leadership, promotion of gender equality in business, women’s representation
as decision makers and authority figures, female entrepreneurship, gender-based analysis (GBA),
gender-disaggregated data collection, other issues as decided by parties)

xx.3.5: decide how to carry out those activities

xx.3.6: Trade and Gender Committee can refer relevant activities to Labor Ministerial Council
(established in labor chapter) as appropriate

ARTICLE XX.4: TRADE AND GENDER COMMITTEE
= xx.4.1: establish Trade and Gender Committee

= xx.4.2.a-e: Committee should convene at least annually to facilitate cooperative activities, report

and recommend considerations to agreement’s Commission, discuss joint initiative proposals,
facilitate chapter’s implementation and operation, and implement other duties decided by parties

xx.4.3: Committee can work with and encourage other subcommittees to integrate gender
considerations

= xx.4.3.a: as applicable, specifically reference committees on SMEs, labor, cross-border trade in
services, and/or environment

xx.4.4: Committee can request that Commission refer work to other committees established in
agreement

= xx.4.4.a: as applicable, specifically reference committees on SMEs, labor, cross-border trade in
services, and/or environment

xx.4.5: Committee can seek advice of non-government stakeholder
xx.4.6: Committee can consider undertaking review within five years and as desired

= xx.4.6 proposed revision: Committee must undertake review every five years, or more often as desired
xx.4.7: can report publicly on activities developed by Committee

xx.4.8: designate coordinators as parties’ points of contact for chapter’s implementation
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ARTICLE XX.5: RELATION TO CHAPTER ON TRADE AND LABOR

= Refers to labor chapter, which prevails in case of inconsistency

ARTICLE XX.6: DISPUTE SETTLEMENT
= xx.6.1: make all possible efforts to resolve related matters that arise

= xx.6.2: if matter can’t be resolved, parties may consent to submit matter to dispute settlement

= xx.6.2 proposed revision: if matter cannot be resolved within a prespecified time period (decided by

both parties), either party can submit the matter to the panel established in the agreement’s dispute
settlement procedure

It is worth noting that Canada and the MERCOSUR countries (Argentina, Brazil, Paraguay, and
Uruguay) are in the midst of negotiations that, according to Canada, will result in the strongest
gender chapter—and the most thorough gender mainstreaming—of any FTA yet. Canada reports
that the final FTA may feature many new gender-responsive provisions as a result of its ongoing
gender-based analysis (GBA).%” The parties have completed seven rounds of negotiations, most
recently in July 2019; it may be years before the agreement is finalized.®® Still, Canada, the
MERCOSUR countries, and all other economies looking to complete a trade agreement would do
well to consider the gender-responsive language proposed in this section.

Il. Prioritize Gender in Trade Agreement Negotiations

Though the gender of trade negotiators may not determine the presence or absence of gender-
specific clauses in trade agreements, gender parity in the committees that advise negotiators
constitutes an important goal. If achieved, it would signal a commitment to gender equity in trade,
which is a meaningful gesture—even if, in practice, the committees wield little influence over final
agreements relative to lawmakers.

DIVERSIFY TRADE ADVISORY COMMITTEES

Trade advisory committees could benefit from broader diversity, as more diverse committees
may lead to more inclusive trade practices, including the insertion of gender-specific clauses

in trade agreements. As the OECD suggests, in addition to foreign stakeholders, new entrants,
and SMEs—which tend to be underrepresented in stakeholder engagement processes—“women,
who are less represented in industry networks and have less time to devote to networking, may
also need to be prioritized when engaging stakeholders.”®* If lawmakers were to hear from and
engage with more women small business owners, for example (and fewer representatives of large
firms with lobbying money), they might better appreciate the challenges that women in trade
face simply because of their gender, including the disproportionate impact of trade barriers on
women. Therefore, government trade offices should prioritize diversifying their trade advisory
committees to include 50 percent women, a criterion that, in the United States, only the Industry
Trade Advisory Committee on Services (of 26 total committees) has met.*
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Though the International Trade Administration (ITA) within the U.S. Commerce Department already
states diversity as a key selection criterion for committee membership on its website, it might be

more successful in attracting women by, for example, shortening and simplifying the self-nomination
process (thus being considerate of the already high constraints on women’s time).”* The ITA and Office
of Intergovernmental Affairs & Engagement (IAPE) within USTR, which oversee different committees
(sometimes jointly with the Departments of Labor and Agriculture), should consider expanding total
membership per committee and set a reasonable deadline by which they can aim to achieve this goal.*?

CREATE TRADE AND GENDER ADVISORY COMMITTEE (TGAC)

Governments with advisory committees should create a distinct Trade and Gender Advisory
Committee (TGAC), comprised of gender-diverse members (women as well as non-binary individuals
and men). These members should be selected through a transparent, inclusive process that recognizes
the statistically disproportionate demands on women'’s time.

COMMIT TO COLLECT GENDER-DISAGGREGATED DATA TO MEASURE GENDER IMPACT
Government trade offices can take action to make trade more gender-inclusive by committing

to collect gender-disaggregated data to measure gender impact, which will help isolate the
disproportionate impact of some trade agreement clauses on women. Quantifying that impact using
a “gender country review” and the quantitative impact framework recently published by OECD, for
example, can specifically measure the impact of trade on women’s employment and wages, as well
as barriers to trade for women-owned businesses and micro, small, and medium-sized enterprises,
or MSMEs (including access to credit and financing, time constraints that reduce ability to start
businesses and build business networks, and price effects of trade).”

Ill. Prioritize Gender in Domestic Policy to Further Trade Goals

Often underlying a country’s gendered barriers to trade are domestic policies and legislation
that prevent full gender equality under the law. A government can prioritize gender in its
domestic trade policy by applying a gender lens to conduct a GBA on existing and proposed
laws and structures, then using that information to ensure that laws do not lead to de facto
disproportionate burdens on women both directly and in areas like childcare, the environment,
and broadband.

PROHIBIT ALL GENDER-BASED DISCRIMINATION IN LAW

Though the suggestion may sound obvious to some, governments should prohibit legal
discrimination based on gender in order to achieve gender equity under the law—which will
help to mitigate gendered differences in trade impact and grow export markets. According to
the World Bank’s Women, Business and the Law 2021 initiative, in only 10 countries “women are
on an equal standing with men across all areas measured” (mobility, workplace, pay, marriage,
parenthood, entrepreneurship, assets, and pension).** The 180 other economies fail to prohibit all
gender-based discrimination or to protect equal gender rights under law. For example, as seen in
Figure 12, only 90 economies mandate equal remuneration for women and men for work of equal
value. This gender economic gap fails to equalize women and men’s market access opportunities
and limits potential export market growth.
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Figure 12: 90 Economies Mandate Equal Remuneration for Work of Equal Value

-

Source: World Bank. 2021. Women, Business and the Law 2021. Washington, DC: World Bank. doi:10.1596/978-1-4648-1652-9. License: Cre-
ative Commons Attribution CC BY 3.0 IGO. https://openknowledge.worldbank.org/bitstream/handle/10986/35094/9781464816529.pdf.

APPLY GENDER LENS AND GENDER-BASED ANALYSIS TO TRADE POLICIES, TARIFF
SCHEDULES, AGRICULTURAL SUBSIDIES, AND PUBLIC PROCUREMENT

Canada provides an excellent example of a government that has taken gender considerations

to heart. Its inclusive trade policy requires gender-based analysis of every proposed policy and
agreement across all of its trade departments; in other words, the onus is on all departments, not
just the Department of Inclusive Trade, to promote women’s market access. A GBA considers the
potential impact of future trade policies and agreements on women versus men—or, in the case of
existing trade policies and agreements, the realized impact, disaggregated by gender.*

A commitment to conduct a GBA constitutes a sizeable commitment of resources. Governments that
conduct GBAs must allocate resources to collect, interpret, and make recommendations based on
gender-disaggregated data; they must design and implement infrastructure to measure the impact

of new policies that promote women’s market access or seek to mitigate gendered barriers; and they
must have the political will and legislative freedom to commit to these practices in the first place. In
2018, Canada passed the Gender Budgeting Act, which requires the completion of a GBA before the
government can enshrine new budget measures in law—a testament to the government’s commitment
to inclusive growth.? Other governments, such as South Africa and Vietnam, have also worked to
implement gender-responsive budgeting.”” Countries such as the Republic of Korea and Indonesia
have employed a supplementary framework that was developed by Public Expenditure and Financial
Accountability (PEFA) to assess gender-responsive public financial management (GRPFM), using nine
indicators to evaluate the degree to which the government has achieved its gender equality goals.’® The
United States has not yet engaged in a GBA or similar assessment of gender-responsiveness or impact,
though its recent creation of a Gender Policy Council may help to accelerate this process.*
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It is worth noting that the applications of GBAs and gender lenses that follow are only some of
many that could be implemented. These examples are among the most salient and should be
prioritized by governments.

Governments should apply gender-based analyses to existing and future trade agreements.
Policymakers should push for a gender lens to be applied both during trade negotiations and after
the agreement is approved in order to track the impact of gender-responsive clauses.

Governments should also apply a gender lens to their tariff schedules, which are shown to
place higher burdens on women consumers.'® For example, under the U.S. Harmonized Tariff
Schedule, women’s padded, sleeveless jackets face tariffs of 14 percent, while tariffs for the same
products classified as “men’s” are only 8.5 percent.’® Another example derives from World Bank
and WTO research that finds that women in 54 low- and middle-income countries face higher
average tariff burdens than men, largely due to high tariffs on agricultural products for which
women disproportionately pay (thus eating into their real incomes).'® The research describes
this aggregate impact as “an (inadvertent) anti-female welfare bias that exacerbates gender
inequality.”1%

A comprehensive gender-based analysis should identify every instance that the same tariffed
product, differentiated only by its designation as “women’s” or “men’s,” is differently taxed. The
government should then take action to mitigate the unequal gender impact of those rates. A
government might take unilateral action to revise the tariff system; however, such action may
not be politically feasible or attractive. Instead, a government with gender-discriminatory tariffs
might consider launching plurilateral negotiations—perhaps within the WTO, or with other like-
minded trade partners—to reduce tariffs on products that disproportionately impact women. Such
a forum might be similar in structure to the Inclusive Trade Action Group (ITAG) through which
Canada, Chile, and New Zealand signed a Global Trade and Gender Arrangement in August 2020 to
“open up new opportunities to increase women'’s participation in trade, as part of other efforts to
improve gender equality and women’s economic empowerment.”’** Gender-discriminatory tariffs
may also be discussed in negotiations of the ongoing WTO Informal Working Group on Trade and
Gender, a 127-member group of WTO member states and observers that is working to structure
recommendations to present at the WTO 12th Ministerial Conference in November 2021.1%

Governments should apply a gender lens to their agricultural subsidies, which impact women
disproportionately because they tend to be overrepresented in agriculture (as both consumers
and traders).' An example of this need to apply a gender lens lies in last year’s UK Agriculture
Bill, which aimed to reform subsidy payments made to farmers after Brexit, as well as its
subsequent impact assessment conducted in October 2020. Though the assessment considers the
bill’s impact on “affected groups” (including small- and micro-sized businesses, for example), it
does not reference gender-disaggregated data that could either confirm the bill’s equal impact

on all people or reveal a disproportionate, gender-specific burden.’” Application of a gender lens
could provide concrete information on the subsidies’ impact on women; the government could
then take action to address it as needed.

Lastly, governments should apply a gender lens to their public procurement strategy and adjust
their practices accordingly. Though public procurement accounts for about 20 percent of global
GDP, only 1 percent of that market is supplied by women entrepreneurs.'®® As a 2017 Chatham
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House-ITC report suggests, “gender-smart procurement” can increase women’s market access
while growing national GDP, thus fulfilling obligations to taxpayers.’ Some countries, such

as Kenya, South Africa, Tanzania, and the United States, have already introduced procurement
targets to encourage women’s involvement;'° a few local governments have required that bidding
firms disclose information that sheds light on any gender pay inequity.?** Public procurement

can have significant overlap with trade, as global value chains span multiple countries, and more
specifically with women in trade, as aligned procurement policies increasingly facilitate exports by
women-owned businesses.'? Governments should continue to push for the collection of gender-
disaggregated data to describe suppliers and bids in order to increase the transparency of gender’s
role in procurement and, ultimately, to mitigate barriers to women-owned exporting businesses.

Governments should require that criteria for selecting their private sector partners, who engage
in procurement and international development projects through public-private partnerships
(PPPs), include demonstrated gender awareness. This awareness may be measured, for example,
by the firm’s establishment and adherence to clear diversity, equity, and inclusion (DEI) policies;
transparency regarding the gender breakdown of both the firm and the target population served;
and commitment to international standards that recognize the importance of gender equity, such
as the UN Guiding Principles on Business and Human Rights.'!3

IMPROVE INFRASTRUCTURE TO REDUCE IMPACT OF GENDERED BARRIERS

In addition to considering trade policy through a gender lens and undertaking GBAs,
governments should prioritize the goal of gender equity when investing in infrastructure.
That means that this definition of infrastructure should include not only roads, bridges, and
other traditional infrastructure, but also childcare services and broadband internet access—the
improvement of which stands to boost women in trade.’* Indeed, in the words of Anne-Marie
Slaughter, the chief executive of New America and respected feminist international relations
expert, infrastructure should be considered “those facilities that are essential for everyone to do
their jobs.”1>

Childcare

Slaughter’s words on infrastructure focus on childcare. While roads and bridges are crucial to
ensure people can travel to work and earn an income, she says, childcare—the burden of which
has historically fallen on women—must be considered just as important as traditional structures to
ensure a gender-equitable pandemic recovery. Slaughter’s words are not novel; 2020 presidential
contender and current senator Elizabeth Warren (D-MA) famously spoke of childcare as
“infrastructure for families” in her campaign and at the 2020 Democratic National Convention.'
Similarly, though Slaughter framed her argument in the context of the United States—and in
particular, President Biden’s $2.3 trillion infrastructure plan that allocates $400 billion for in-
home care, a sector dominated by women of color'*’—the idea has global resonance: the Center
for Global Development and other organizations have also called for action to improve childcare
infrastructure around the world.'*® In the realm of trade, improved childcare infrastructure
could reduce disproportionate childcare burdens on women, freeing them up to pursue trade
education, spend more time developing their export businesses, and ultimately contribute to
countries’ export growth (while earning higher incomes and reducing the gender pay gap).
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Environment

Though Slaughter posits her definition of infrastructure as a premise from which to speak on
childcare, the definition also aligns with that of environmental legal experts who claim that
“nature is the infrastructure of society”**—a conclusion that has particular meaning for women
(including women traders), who are disproportionately impacted by climate change.'?® Put another
way, if “ecosystem services are what nature provides humankind for free”—and thus constitute
infrastructure—then mitigating climate change effects can reduce the difficulties faced by
women traders when droughts hinder their ability to fetch water, for example, or when floods
serve as obstacles to the efficient collection of fuel for domestic cooking and heat (adding to the
time constraints that prevent them from gaining trade knowledge or producing and bringing goods
to export markets)."?! Though climate change is an issue whose effective remediation requires
multilateral cooperation, governments should take steps to mitigate their own contributions

to climate change in order to minimize constraints on women’s time so they may more fully
participate in the export economy.

Broadband

The expansion of broadband internet access is a crucial (and widely accepted) component of
infrastructure; it can also increase women'’s access to digital trade. As discussed in Chapter 3,
women globally are more likely than men to engage in digital entrepreneurship but less likely to
have internet access.'?? Expanding broadband access can help more women exporting producers
conduct business from home, allowing them to avoid gendered barriers when traveling to

the border or even to a storefront (e.g., fear of physical assault, disregarding gendered social
norms, paying higher taxes, paying a storefront’s rent). In the United States, President Biden’s
infrastructure bill proposes allocating $100 billion to extend high-speed internet access to rural
areas, mostly aligning with bipartisan internet aspirations.'?

Traditional Infrastructure Complements

It is worth noting that rethinking traditional infrastructure can also be important for women in
trade—for example, by shifting some funds from roads to sidewalks. In her book Invisible Women,
Caroline Criado Perez describes a study on London transportation that suggests that increased
investment in roads may not maximize the investment’s potential benefit to women, who may

be more likely than men to walk rather than drive (as part of their care or household duties,

for example, while also pushing strollers or carrying groceries). A significantly higher rate of
hospitalizations for women than for men in the winter in Sweden—where more women than men
were being injured as they navigated icy sidewalks—seemed to confirm that women could greatly
benefit from a shift in government practice that prioritizes sidewalk safety as highly as road
safety.’?* The same kind of out-of-the-box thinking and subsequent conclusions can help women
in trade, who may suffer from long-established infrastructure and urban planning practices that
no one has thought to update or revise. For example, if a region’s existing infrastructure makes it
impossible to walk to an export market or a country’s border, in a society where women do not or
cannot use cars in the same way as men, women may be inherently disadvantaged relative to their
counterparts in bringing goods to export and subsequently turning a profit.
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Additional Recommendations for the United States

While the above recommendations can and should be heeded by all economies, the following
recommendations are tailored to the United States. The country’s unique role as an economic, political, and
sometimes moral global leader positions it well to serve as an example for other countries, should it choose
to more critically engage in discussions on the nexus of gender and trade. Specifically, the United States
should formally join and participate in the WTO IWG on Trade and Gender, revise TPA to prioritize gender
equity as a negotiating objective, and include provisions of Women’s Economic Empowerment in Trade Act
in GSP renewal.

FORMALLY JOIN AND PARTICIPATE IN THE WTO IWG ON TRADE AND GENDER

A United States representative is reported to have listened in on the February 2021 meeting of the
WTO IWG on Trade and Gender, which convened 127 WTO members and observers to discuss data
and research related to the nexus of gender and trade.'? As of April 30, 2021, the WTO website does
not list the United States as a group member, nor has it announced its formal accession.'?® However,
to align with the Biden administration’s demonstrated goal of achieving gender equity, the United
States should formally join and participate in the IWG on Trade and Gender’s future discussions,
which are scheduled for June and July in advance of the WTO 12th Ministerial Conference (MC12) in
November.”” The IWG on Trade and Gender also represents an opportunity for the United States to
assume a role of moral leadership, if it were to volunteer to present its experience in this area, in line
with the hardline stance against forced labor and other human rights abuses that Biden administration
rhetoric has espoused.

REVISE TPA TO PRIORITIZE GENDER EQUITY AS A NEGOTIATING OBJECTIVE

The United States Trade Promotion Authority (TPA) is legislation that establishes negotiating objectives for
the executive branch and provides for “fast track” consideration of concluded agreements by requiring votes
on the agreements without amendments. Congress should revise TPA language to affirm its commitment
to gender in trade, as the presence of explicit gender references in the TPA would prioritize gender equity
as a negotiating objective.

The existing TPA, which was signed in 2015 and facilitated the passage of USMCA, expires on June 30 and
is unlikely to be renewed before then. However, the U.S. Congress should revise the TPA in the future to
include the following, inter alia:

= Acknowledge the disproportionate impact of trade barriers to women, and commit to mitigating
those barriers, within the General Principles section;

= Require that parties abide by the UN Guiding Principles on Business and Human Rights, which
affirm countries’ “duty to protect” and businesses’ “responsibility to respect” women’s equal
market access and other human rights, within the General Principles section;

= Call for stronger parental leave, childcare, and gender-based violence legislation, within the
TPA’s existing section on labor;

= Introduce reporting requirements to ensure that government agencies apply a gender lens to
the agreement when conducting due diligence prior to the deal’s ratification and collect sufficient
gender-disaggregated data to determine the deal’s impact on women versus men, within a new
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section of the TPA on gender; and

= Require that parties de jure and de facto provide equal access to credit finance for all genders,
within a new section of the TPA on gender.

INCLUDE PROVISIONS OF WOMEN’S ECONOMIC EMPOWERMENT IN TRADE ACT IN GSP
RENEWAL

The Women'’s Economic Empowerment in Trade Act (“the Act”) was proposed by ULS. senators Casey

and Cortez Masto in June 2020 with the explicit aim to “strengthen and update Generalized System [of]
Preferences (GSP) standards on worker rights and ensure countries receiving GSP afford equal rights and
protection under the law, regardless of gender.”"?® Specifically, some provisions of the bill would require
participating GSP countries to meet eligibility conditions that include legal prohibition of gender-based
discrimination, human rights violations, and workplace violence and harassment—while also developing
mechanisms and structures to support adherence to those criteria.'® These protections are important
for women in trade because participating GSP countries enjoy the benefit of greater access to trade with
developed nations in order to promote their economic development—growth that benefits women who
contribute to global value chains, as well as the United States itself."*

Congress failed to extend GSP before the program expired on January 1, 2021.13* Congress should include
the provisions of the Women’s Economic Empowerment in Trade Act when it considers GSP renewal. Doing
so would not only help the Biden administration follow through on its commitment to human rights, but
also accelerate the renewal of GSP to economically benefit women in participating countries and in the
United States.
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Conclusion

rade liberalization has increased global market access for women as well as men, but there is

more that can be done. Though trade has historically failed to consider how it impacts women

and men differently, it is not too late for policymakers and negotiators to take meaningful
action. Inserting gender-specific language in trade agreements is an important first step. Negotiators
and governments can also work to elevate women’s voices through practical and legal means.
Demonstrated commitments to these top-down approaches will be crucial to leveling the gender
playing field for women in trade.
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Glossary

FEMINIST TRADE POLICY

GENDER

GENDER-BASED
DISCRIMINATION

GENDER-BASED VIOLENCE
(GBV)

GENDER EQUALITY

GENDER EQUITY

GENDER MAINSTREAMING

GENDER RESPONSIVENESS

GENDER-SPECIFIC CLAUSE
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Trade policy enacted after the completion of a gender lens review that
considers trade policy’s impact on women and women'’s contributions to
trade policy.

Describes characteristics of women and men that are socially con-
structed, vs. sex, which refers to those that are biologically determined.
People are born female or male but learn to be girls and boys who grow
into women and men. This learned behavior makes up gender identity,
which may also diverge from traditional binary gender norms. (Adapted
from WHO.)*32

Unfair or harmful treatment of an individual on the basis of sex, pregnan-
cy, possibility of pregnancy, sexual orientation, and/or gender identity.

Harmful acts directed at an individual based on their gender (UNHCR).**

Absence of discrimination on the basis of a person’s gender in oppor-
tunities, allocation of resources and benefits, or access to services.
(Adapted from WHO.)***

Fairness and justice in the distribution of benefits and responsibilities
between women and men. The concept recognizes that women and
men have different needs and power, and that these differences should
be identified and addressed in a manner that rectifies the imbalance
between genders. (Adapted from WHO.)**

Process of assessing the implications for men and women of any
planned action, including legislation, policies or programs, in all areas
and at all levels. It is a way to ensure that women’s and men’s concerns
and experiences are an integral dimension of all development efforts.
The goal of gender mainstreaming is gender equality. (Adapted from UN
Development Program, 2015.)*%

Ability to produce outcomes that reflect an understanding of gender
roles and inequalities and which make an effort to encourage equal par-
ticipation and equal and fair distribution of benefits. Gender responsive-
ness is accomplished through gender analysis and gender inclusiveness.
(Adapted from UN Development Program, 2015.)*"

Trade agreement provision that targets one gender with the goal of
achieving gender equality and, ultimately, gender equity.
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