
J

A  Report of the CSIS Program on Prosperity and Development

The Rule of Law and 
Sustainable Development

J U N E  2 0 2 0

AUTHOR 
James Michel



The Rule of Law and 
Sustainable Development

AUTHOR

James Michel

JUNE 2020

A Report of the CSIS Program on Prosperity and Development



The Rule of Law and Sustainable Development  |  II

About CSIS 

The Center for Strategic and International Studies (CSIS) is a bipartisan, nonprofit policy 
research organization dedicated to advancing practical ideas to address the world’s greatest 
challenges.

Thomas J. Pritzker was named chairman of the CSIS Board of Trustees in 2015, succeeding 
former U.S. Senator Sam Nunn (D-GA). Founded in 1962, CSIS is led by John J. Hamre, 
who has served as president and chief executive officer since 2000.

CSIS’s purpose is to define the future of national security. We are guided by a distinct set 
of values—nonpartisanship, independent thought, innovative thinking, cross-disciplinary 
scholarship, integrity and professionalism, and talent development. CSIS’s values work in 
concert toward the goal of making real-world impact.

CSIS scholars bring their policy expertise, judgment, and robust networks to their 
research, analysis, and recommendations. We organize conferences, publish, lecture, and 
make media appearances that aim to increase the knowledge, awareness, and salience of 
policy issues with relevant stakeholders and the interested public. 

CSIS has impact when our research helps to inform the decisionmaking of key 
policymakers and the thinking of key influencers. We work toward a vision of a safer and 
more prosperous world.

CSIS is ranked the number one think tank in the United States as well as the defense and 
national security center of excellence for 2016-2018 by the University of Pennsylvania’s 
“Global Go To Think Tank Index.”

CSIS does not take specific policy positions; accordingly, all views expressed herein should 
be understood to be solely those of the author(s).

© 2020 by the Center for Strategic and International Studies. All rights reserved

Center for Strategic & International Studies
1616 Rhode Island Avenue, NW
Washington, D.C. 20036
202-887-0200 | www.csis.org



James Michel  |  III

Acknowledgments

This report is made possible by general support to CSIS. No direct sponsorship contributed 
to this report.





James Michel  |  V

Contents

Acknowledgments  III

Acronyms 1

Executive Summary  2

Introduction 5

1 | The Meaning of the Rule of Law 8

2 | Trends in International Development and Implications 
      for Advancing the Rule of Law 12

3 | Challenges to Advancing the Rule of Law  18

Advancing the rule of law is difficult 18

Widespread discontent with democratic governance is creating an  
increasingly hostile global environment for advancing the rule of law. 20

International cooperation to support the rule of law has not adequately 
adapted to lessons learned about societal change and sustainable development. 23

4 | What Should Be Done 27

Increasing the Effectiveness of Foreign Assistance 27

Embedding Assistance into a Broad Framework of Policies and Actions  
Beyond the Limitations of Donor-recipient Relationships 33 

5 | Conclusions 38

About the Author  41

Appendix – Illustrative of Statements of Rule of Law Principles 42

Bibliography 45



The Rule of Law and Sustainable Development  |  VI



James Michel  |  1

Acronyms

CDCS  Country Development Cooperation Strategy

CGD  Center for Global Development

CLA  Collaborating, Learning, and Adapting

CRS  Congressional Research Service

DDI  Proposed USAID Bureau for Development, Democracy, and Innovation

DDD  Doing Development Differently

DFC  International Development Finance Corporation

DRG  Democracy, human rights, and governance

IDS  Institute for Development Studies

MCC  Millennium Challenge Corporation

MFAN  Modernizing Foreign Assistance Network

OECD  Organization for Economic Cooperation and Development

OGP  Open Government Partnership

RBA  Rights-based approach

SDG  Sustainable Development Goal

TWP  Thinking and working politically

UNDP  United Nations Development Programme

USAID  United States Agency for International Development

V-Dem  Varieties of Democracy

WGI  Worldwide Governance Indicators

WJP  World Justice Project



The Rule of Law and Sustainable Development  |  2

Executive Summary

The rule of law enhances the security of person and property, promotes equality of 
treatment, and provides for the impartial and peaceful resolution of disputes. Global 
declarations and persuasive research demonstrate that there is a connection between the 
rule of law and sustainable development. Some have questioned both the strength and the 
causal direction of this connection. But the correlation between a society’s adherence to 
the rule of law and its progress toward stability and development is beyond question.

The rule of law is a complex idea. Several organizations have sought to make it more 
understandable by identifying its constitutive principles. The World Justice Project’s Rule 
of Law Index ranks more than 120 countries each year on their performance with respect 
to principles of accountability, just laws, open governance, and accessible and impartial 
dispute resolution. There is a strong correlation between a country’s ranking on this 
index and its development progress. The lowest ranking countries largely correspond to 
countries identified as fragile situations.

General trends in international development policy and practice have influenced 
international support for the rule of law. The international community has long recognized 
the imperatives of local ownership and partnership for effective development cooperation. 
However, progress in fully incorporating those principles into practice has been unsteady.

The situation has improved as donors have embraced problem-driven, iterative, and 
adaptive approaches that are alert to local political, economic, and social dynamics. 
There is an increased reliance on political economy analysis to support thinking and 
working politically. Also, the search for politically smart development cooperation 
has led to increased attention to power relationships and behavioral causes of societal 
change. Tensions between the aspirations of local actors and those of their international 
partners are inevitable, however, and the framework of collaborative relations needs to 
accommodate diverging perspectives.

Another important trend in development cooperation is the growing diversity of 
participants and financing. The binary structure of donors and recipients is rapidly 
changing into a multipolar system in which private financing and domestic public 
resources have become far more prominent than official development assistance.
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There are several reasons for dissatisfaction with the results of international support 
for the rule of law. In examining these, this paper reviews the inherent difficulty of 
the challenge of advancing the rule of law. It also describes the added difficulty caused 
by an increasingly hostile global environment for democratic governance. It then calls 
attention to valid criticisms that international efforts have tended to focus primarily on 
technical weaknesses in justice institutions and have not always given adequate attention 
to fostering a societal commitment to reform, especially in situations where proposed 
changes encounter strong resistance from powerful economic, social, and cultural forces 
that have benefited from the status quo.

Certainly, much can be done to adapt international support for the rule of law to adhere 
more closely to lessons learned about how to be more effective. In particular, it seems 
evident that an institution-centered approach that emphasizes capacity building should 
be broadened to focus more on people-centered approaches that emphasize needs, 
understanding, attitudes, preferences, and beliefs supportive of a societal commitment to 
reform.

It now seems evident that international support for the rule of law should be characterized 
by several important factors: an understanding of the political, economic, and social 
context; judgments about the extent to which local actors and their international partners 
agree on shared goals and mutual commitments; awareness of the sources and relative 
strengths of support and opposition; and clear but flexible strategies for overcoming 
impediments, meeting needs, and achieving desired objectives. The challenge remains of 
how to convert this knowledge into effective action.

The United States has a strong interest in fostering the rule of law as an integral part 
of its cooperation with developing countries. The National Security Strategy and the 
Joint Department of State/USAID Strategic Plan express that interest in terms of both 
development and security. In order to give effect to these authoritative policy directives, 
there should be more effective strategies for advancing the rule of law.

Specifically, there should be two mutually reinforcing strategies. First, there should be a 
concerted effort to strengthen the effectiveness of foreign assistance; and second, that 
assistance should be embedded into a broad framework of policies and actions that extend 
beyond the limitations of donor-recipient relationships.

An important aspect of improving the effectiveness of rule of law assistance should 
be a transition away from a principal concentration on the capacity of justice-sector 
institutions. Programming should extend beyond that historical focus to put greater 
emphasis on stimulating receptivity to an inclusive societal commitment to the rule of 
law, including a commitment to overcome resistance to reform, even when that reform 
will change long-standing allocations of power.

USAID’s 2019 Policy Framework has taken an important step in this direction. Its 
premise is that self-reliance depends upon the capacity to plan, finance, and implement 
solutions to local development challenges and, equally important, a commitment to 
see those actions through. To implement this guidance, USAID has published country 
roadmaps that measure local commitment as well as capacity and has instructed field 
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missions to make their Country Development Cooperation Strategies reflect a shared 
commitment to change.

One way to increase attention to the importance of commitment to the rule of law is to 
demonstrate connections between people’s legal needs and their economic and social 
well-being. These efforts need to look beyond USAID to include the other U.S. agencies 
that manage foreign assistance programs. Some of those agencies have roles in democracy 
promotion that are relevant to supporting the rule of law, and they need to be coordinated. 
Coordination with the programs of other donors is also important.

But a foreign assistance strategy is not enough. No matter how careful the preparation, 
how thoughtful the program design, or how skillful its execution, there are inherent 
limitations on the ability of foreign assistance, by itself, to foster a societal commitment 
to change. In order to support both needed capacity and needed commitment, additional 
instruments of influence and encouragement will be required in many cases.

Support for the rule of law, therefore, should be integrated into multiple relationships 
that engage participants in coordinated strategies to foster politically aware collaboration, 
including, where necessary, support for locally owned efforts toward a redistribution of 
power away from those whose interests are threatened by change. All concerned U.S. 
agencies should be involved in the planning, decisionmaking, and implementation of the 
elements of these strategies. Interagency collaboration should include consideration of 
the needed kinds of engagement, expected timeframe, amounts and sources of needed 
investments, channels for coordination with other local and international actors, and 
responsiveness to needs for adaptation and course correction.

The framework of the Global Fragility Act of 2019 could prove ideal for initial 
implementation and coordination arrangements. That legislation calls for a comprehensive 
and integrated 10-year global fragility strategy and 10-year plans for not less than five 
priority countries and regions, to be identified. Implementation of this statutory plan will 
be labor-intensive over an extended period of time.

An emphasis on the rule of law would be highly appropriate for inclusion in the integrated 
plans for some of the priority countries designated under the Global Fragility Act. In this 
regard, research has shown there is a strong causal relationship between increased respect 
for the rule of law and a reduced risk of violence.

With respect to countries not designated as priorities under that legislation, it would still 
be useful to consider several pilot efforts for integrated Department of State and USAID 
activities while seeking as much coordination from others as possible. The framework 
established by the Global Fragility Act and experience gained in the act’s implementation 
could inform these additional pilot efforts.

Thoughtful, coordinated international support can help to advance the rule of law and 
enhance its contribution to sustainable development, an environment of peace and 
stability, and the protection of human rights, well-being, and dignity. The United States 
should be a global leader in providing that support.
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Introduction

As a philosophical concept, “the rule of law” evokes broad principles of widely accepted 
rules, fairly and equally applied, which provide an orderly and reliable framework for the 
exercise of economic, social, and political freedom. Within that framework, the rule of law 
enhances the security of person and property, inhibits the abuse of authority, promotes 
equality of treatment, and provides for the impartial and peaceful resolution of disputes.

The international community has identified the rule of law as a foundation and a 
safeguard of good governance and has associated good governance and the rule of law 
with sustainable development. World leaders have adopted declarations endorsing 
those relationships, including at the World Summit in 2005, the High-level Meeting of 
the General Assembly on the Rule of Law in 2012, and the Sustainable Development 
Summit in 2015.1 These global declarations are more than aspirational. They find 
support in persuasive research that demonstrates a connection between adherence to 
the rule of law and development progress that is economically, politically, socially, and 
environmentally sustainable.2

Some analysts have questioned both the strength and the causal direction of the 
connection between the rule of law and development progress. Also, some studies have 
questioned whether rule of law reform is too complex to be prioritized among the many 
priority areas of needed focus in a developing country.3 

1 United Nations General Assembly, World Summit Outcome, Res. 60-1 (New York: United Nations, October 2005), para. 
11; High-level Meeting of the General Assembly on the Rule of Law at the National and International Levels, Res. 67-1 
(New York: United Nations, November 30, 2012); Transforming Our World, Res. 70-1 (New York: United Nations, Sep-
tember 25, 2015), paras. 8 and 9.

2 See Kenneth W. Dam, The Law-Growth Nexus: The Rule of Law and Economic Development (Washington, DC: Brook-
ings Institution Press, 2006). Dam points out (at 231): “Since policymakers know that institutions matter to economic 
development, it would be foolish for them to assume that legal institutions—both the rules of the game and law’s or-
ganizations, especially the judiciary—do not matter.” See also the extensive review and analysis of literature in Kevin 
E. Davis and Michael J. Trebilcock, “The Relationship between Law and Development: Optimists versus Skeptics,” 
American Journal of Comparative Law 56, no. 4 (2008): 895-946, https://www.jstor.org/stable/20454650; Michael J. 
Trebilcock and Ronald J. Daniels, Rule of Law Reform and Development: Charting the Fragile Path of Progress (Chel-
tenham, UK: Edward Elgar Publishing Limited, 2008).

3 See essays collected in Jomo Kwame Sudaram and Anis Chowdhury, eds., Is Good Governance Good for Develop-
ment? (London and New York: Bloomsbury Academic, 2012); and in Thomas Carothers, ed., Promoting the Rule of 
Law Abroad: In Search of Knowledge (Washington, DC: Carnegie Endowment for International Peace, 2006). See 
also Linn Hammergren, Justice Reform and Development: Rethinking Donor Assistance to Developing and Transition-
al Countries (New York: Routledge, 2014); Alvaro Santos, “The World Bank’s Uses of the ‘Rule of Law’ Promise in 

https://www.jstor.org/stable/20454650
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Despite these questions, there is no denying the correlation between a society’s adherence 
to the rule of law and its progress in achieving sustainable development. This correlation 
is demonstrated, for example, in the Pillars of Prosperity Index developed by Timothy 
Besley and Torsten Persson. Their index shows the relationship between a country’s per 
capita income and two other factors: (1) the country’s peacefulness, and (2) its capacity to 
enforce tax laws and contracts.4

Even more dramatic is the direct correlation between per capita income and a country’s 
score for rule of law in the World Bank’s Worldwide Governance Indicators (WGI), as 
shown in the following chart from a study by Daniel Kaufmann. The World Bank’s World 
Development Report 2017 contains a similar figure.5

Figure 1: Correlation between Gross National Income Per Capita and the 
Rule of Law

Economic Development” in The New Law and Economic Development: A Critical Appraisal, David Trubek and Alvaro 
Santos, eds. (New York: Cambridge University Press, 2006), 253-300; Stephan Haggard, Andrew MacIntyre, and 
Lydia Tiede, “The Rule of Law and Economic Development,” Annual Review of Political Science 11 (2008): 205-234, 
doi:10.1146/annurev.polisci.10.081205.100244.

4 Timothy Besley and Torsten Persson, Pillars of Prosperity: The Political Economics of Development Clusters (Princeton:
    Princeton University Press, 2011), 310-325.
5 Daniel Kaufmann, “Rule of Law Matters: Unorthodoxy in Brief,” Brookings Institution, 2010, 7, https://www.brook-

ings.edu/research/rule-of-law-matters-unorthodoxy-in-brief/. See Figure 3.3 “The rule of law is strongly correlated 
with high income” in World Bank, World Development Report 2017: Governance and the Law (Washington, DC: World 
Bank, 2017), 96, https://www.worldbank.org/en/publication/wdr2017. See also the demonstrated correlation be-
tween a country’s performance on human rights and the rule of law and its overall stability in Fund for Peace, Fragile 
States Index, 2020 (Washington, DC: 2020), https://fragilestatesindex.org.

$300

Low Rule
of Law

Medium Rule
of Law

High Rule
of Law

$3,000

$30,000

Data Source for calculations: WGI for X axis, Kaufmann, Kraay and 
Mastruzzi, 2009. Y-axis measures predicted GDP per capita on the basis of 
instrumental Variable (IV) results for each of the 3 categories. Estimations 
based on various authors’ studies, including Kaufmann and Kraay.



James Michel  |  7

Clearly, the international community is persuaded that support for the rule of law is a 
worthwhile investment for developing countries and their international partners. This is 
confirmed by the inclusion of Target 3 in Goal 16 of the Sustainable Development Goals 
(SDGs): “Promote the rule of law at the national and international levels and ensure access 
to justice for all.” A concrete expression of international support for this SDG target is 
the average annual commitment by international donors totaling more than $2 billion in 
official development assistance for legal and judicial assistance.6

Two World Justice Project (WJP) reports published in 2019, Global Insights on Access to 
Justice and Measuring the Justice Gap: A People-Centered Assessment of Unmet Justice Needs 
Around the World, report on survey data from 101 countries showing the obstacles that 
people everywhere face to meeting their justice needs and how legal problems negatively 
impact lives in many ways. Together, these reports persuasively reveal the importance of 
access to justice for individual well-being.

WJP analysts estimate that 1.4 billion people have unmet civil and administrative justice 
needs. To this, they added estimates of other kinds of inadequate access to justice. These 
included people who: were victims of violence, were employed in the informal economy, 
lacked proof of housing or land tenure, were stateless, were living in modern slavery, or 
were living in countries with high levels of insecurity and no rule of law. Consideration 
of all these situations led the WJP to conclude that “5.1 billion people – or approximately 
two-thirds of the world’s population – face at least one of these justice issues, with many 
confronted by multiple injustices.”7

The OECD regards people’s access to and satisfaction with justice services as “fundamental 
contributors to trust in government overall.” Both the OECD and the Open Government 
Partnership (OGP) have been giving increased prominence to access to justice as a 
development issue.8 

In addition, the multinational and multi-institutional Task Force on Justice of the Pathfinders 
for Peaceful, Just and Inclusive Societies has produced an impressive study of the importance 
of justice for all in the pursuit of the SDGs. The Pathfinders coalition is continuing its work 
to support the goal of access to justice for all by 2030. It is advocating for “more coherent 
[international] support for national implementation of the SDG targets for justice.”9 

6 “Creditor Reporting System, 2009-2018,” OECD Statistics, http://stats.oecd.org/Index.aspx?datasetcode=CRS1#. For 
2018 (the most recent year recorded), total commitments were $2.007 billion. The United States accounted for $1.269 
billion of that total. A large part of the U.S. investment, which has been declining in recent years, is concentrated in a 
few large country programs, such as for Afghanistan and Iraq.

7 World Justice Project, Global Insights on Access to Justice: Findings from the World Justice Project General Population 
Poll in 101 Countries; Measuring the Justice Gap: A People-Centered Assessment of Unmet Justice Needs Around the 
World (Washington, DC: World Justice Project, 2019), 27, https://worldjusticeproject.org/our-work/publications/spe-
cial-reports/global-insights-access-justice-2019.

8 See “Trust and Access to Justice” in OECD, Trust and Public Policy: How Better Governance Can Help Rebuild Public 
Trust (Paris: OECD, 2017), 141-150, http://www.oecd.org/corruption-integrity/reports/trust-and-public-policy-
9789264268920-en.html; OECD, Equal Access to Justice for Inclusive Growth: Putting People at the Center (Paris: OECD, 
2019), https://www.oecd.org/governance/equal-access-to-justice-for-inclusive-growth-597f5b7f-en.htm; and OGP, 
Justice Policy Series, Part 1: Access to Justice (Washington, DC: OGP, 2019), https://www.opengovpartnership.org/
wp-content/uploads/2019/09/Justice-Policy-Series-Access-to-Justice.pdf.

9 Task Force on Justice, Justice for All (New York: Pathfinders for Peaceful, Just and Inclusive Societies, 2019), https://
www.justice.sdg16.plus/report. The Pathfinders website, https://www.justice.sdg16.plus, provides background and 

http://stats.oecd.org/Index.aspx?datasetcode=CRS1
https://www.oecd.org/governance/equal-access-to-justice-for-inclusive-growth-597f5b7f-en.htm
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The Meaning of the Rule of Law

The rule of law is a complex idea. This is evident in the widely accepted definition 
formulated by United Nations Secretary-General Kofi Anan in 2004:

The rule of law . . . refers to a principle of governance in which all persons, 
institutions and entities, public and private, including the State itself, are 
accountable to laws that are publicly promulgated, equally enforced and 
independently adjudicated, and which are consistent with international human 
rights norms and standards. It requires, as well, measures to ensure adherence to 
the principles of supremacy of law, equality before the law, accountability to the 
law, fairness in the application of the law, separation of powers, participation in 
decision-making, legal certainty, avoidance of arbitrariness and procedural and 
legal transparency.10

The process of undertaking rule of law reform is also very complex. Merilee Grindle 
examined this complexity in a widely read 2007 article. As she described it, such an 
effort needs to take into account: the social, political, economic, and institutional 
issues supportive of change or likely to constrain it; the incentives, power, and 
influence of different actors to support or oppose change; the roles, power, and 
influence of external actors; the expected payoffs; and how to operationalize the 
intervention.11 

Many organizations and individual scholars have sought to make the rule of law more 
understandable by identifying elements that make up this complex idea, along with 
indicators to measure performance against those elements. An annex to this paper 
provides several illustrative statements of “general principles” or “essential elements” 
of the rule of law.

updates on the group’s continuing work. On the same theme, see also Helen Ahrens, Horst Fischer, Verónica Gómez, 
and Manfred Nowak, eds, Equal Access to Justice for All and Goal 16 of the Sustainable Development Agenda: Chal-
lenges for Latin America and Europe  (Zurich: LIT Verlag, 2020).

10 The rule of law and transitional justice in conflict and post-conflict societies, Report of the Secretary-General, August 
23, 2004, S/2004/616, para. 6. One explanation of this complex definition required 30 pages of analysis. Vivienne 
O’Connor, Defining the Rule of Law and Related Concepts (Washington, DC: International Network to Promote the 
Rule of Law, 2015), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2665650.

11 Merilee Grindle, “Good Enough Governance Revisited,” in Development Policy Review 15, no. 5 (2007): 566, http://
courses.washington.edu/pbaf531/Grindle_GoodEnoughGovRevisited.pdf.
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While lists of principles and indicators can be useful for building understanding and 
assessing trends, applying general criteria in specific cases requires some caution, in part 
because of differences among countries in how they select, collect, and interpret data.12 

Perhaps the most succinct and practical list is the one formulated by the WJP as the 
basis for its widely used and annually updated Rule of Law Index. According to this 
source, the rule of law is a durable system of laws, institutions, and community 
commitment that delivers four universal principles:

 ▪ Accountability: The government as well as private actors are accountable under the law.

 ▪ Just Laws: The laws are clear, publicized, and stable; they are applied evenly; and they 
protect fundamental rights, including the security of persons and contract, property, 
and human rights.

 ▪ Open Government: The processes by which the laws are enacted, administered, and 
enforced are accessible, fair, and efficient.

 ▪ Accessible and Impartial Dispute Resolution: Justice is delivered timely by 
competent, ethical, and independent representatives and neutrals who are accessible, 
have adequate resources, and reflect the makeup of the communities they serve.13

Based on these four principles, the Rule of Law Index ranks more than 120 countries—
globally and within their respective regional and income groups—on their performance 
with respect to eight factors. These include constraints on government powers, absence 
of corruption, open government, fundamental rights, order and security, regulatory 
enforcement, civil justice, and criminal justice. For all three measurement groups (global, 
regional, and income), there is a strong correlation between a country’s ranking in these 
eight factors and its development progress. Sixteen of the 20 countries ranked lowest in 
2020 on the Rule of Law Index also appeared among the 58 situations identified as fragile in 
the OECD’s most recent States of Fragility report.14

In a 2019 article, the WJP’s Elizabeth Andersen and Ted Piccone provided a thorough 
explanation of the origins, methodology, and application of the highly respected WJP 
approach for defining and measuring the rule of law. The same article also offers additional 
evidence of the importance of the rule of law to “a series of other public goods, from 
health and education to economic development and opportunity.”15

12 See Laura Saxer, “Measuring SDG Target 16.3 with V-Dem Data: The Rule of Law at the National and International Lev-
els, and Equal Access to Justice for All,” V-Dem, Policy Brief no. 11, 2017, https://www.v-dem.net/media/filer_public/
ab/45/ab45eaff-4f05-4b6c-979a-2a8d64101f99/v-dem_policybrief_11_2017.pdf.

13 “What is the Rule of Law?,” World Justice Project, https://worldjusticeproject.org/about-us/overview/what-rule-law.
14 See World Justice Project, Rule of Law Index 2020 (Washington, DC: WJP, 2020), 16-17, https://worldjusticeproject.

org/our-work/research-and-data/wjp-rule-law-index-2020; OECD, States of Fragility 2018 (Paris: 2018), 83, https://
www.oecd.org/dac/states-of-fragility-2018-9789264302075-en.htm. The OECD defines fragility as the combination of 
exposure to risks and insufficient coping capacity to manage, absorb, or mitigate those risks.

15 Elizabeth Andersen and Ted Piccone, “The Meaning, Measuring, and Mattering of the Rule of Law,” Department of Jus-
tice Journal of Federal Law and Practice 67, no. 4 (November 2019), 120, https://worldjusticeproject.org/our-work/
publications/journal-articles/meaning-measuring-and-mattering-rule-law.

https://worldjusticeproject.org/about-us/overview/what-rule-law
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The World Bank’s Worldwide Governance Indicators (WGI) seek to measure and rank the 
performance of more than 200 countries with respect to six dimensions of governance: 
voice and accountability, political stability and absence of violence/terrorism, government 
effectiveness, regulatory quality, the rule of law, and control of corruption. 

The WGI indicator for the rule of law, derived from 22 sources, seeks to capture 
“perceptions of the extent to which agents have confidence in and abide by the rules of 
society, and in particular the quality of contract enforcement, property rights, the police, 
and the courts, as well as the likelihood of crime and violence.” As shown above in Figure 
1, this indicator is strongly correlated with economic progress.16

Also relevant is the World Bank’s annual Doing Business report. It measures the ease of doing 
business in 190 countries by examining the cost and time required to obtain a variety of public 
services, including the enforcement of commercial contracts. Doing Business also evaluates the 
extent to which each examined economy has adopted a series of good practices to promote 
quality and efficiency in the court system. While there is substantial variation in country 
practices, the general proposition holds true that high scores on contract enforcement and 
court quality and efficiency tend to be consistent with overall development progress.17

The practice of measuring and comparing country performance regarding the rule of law is 
one manifestation of a broader effort to draw lessons from measuring and comparing the 
quality of governance and democratization. In 2011, the Hague Journal on the Rule of Law 
devoted an entire volume to the design of indices and indicators on justice, governance, 
and the rule of law. The volume’s overview article by Juan Carlos Botero, Robert L. Nelson, 
and Christine Pratt provides an informative examination of various indices and indicators, 
the purposes they intend to serve, and their comparability across countries.18 

The large number of indices devoted to the task of measuring governance—beyond just 
those focused on the rule of law—demonstrates the breadth of thinking and the great 
variety of practices with respect to those inherently difficult efforts.19 

The debate continues about the causation, sequencing, and relative importance of values, 
institutions, and resources. One widely shared view is that socioeconomic development 
triggers changes in values, beliefs, and culture that favor individual autonomy and democratic 
institutions.20 Other research suggests that democratization tends to be initiated by an 
influential and politically powerful elite with shared “emancipative” values and that the 
presence of democratic institutions is often then followed by socioeconomic development.21 

16 See “Worldwide Governance Indicators,” World Bank, 2019, https://info.worldbank.org/governance/wgi/.
17 See World Bank, Doing Business 2020 (Washington, DC: 2019), https://www.doingbusiness.org/en/reports/global-r 
      ports/doing-business-2020.
18 Juan Carlos Botero, Robert L. Nelson, and Christine Pratt, “Indices and Indicators of Justice, Governance, and 

the Rule of Law: An Overview,” Hague Journal on the Rule of Law 3, no. 2 (September 2011): 153-169, doi:10.1017/
S1876404511200010.

19 See the enumeration and discussion of various indices in Robert I. Rotberg, ed., On Governance: What It Is, What It 
Measures and Its Policy Uses (Waterloo, Ontario: Center for International Governance Innovation, 2015), https://www.
jstor.org/stable/j.ctt1jktrbx.

20 See Ronald Inglehart and Christian Welzel, Modernization, Cultural Change, and Democracy: The Human Development 
Sequence (New York: Cambridge University Press, 2005).

21 See Viktoria Spaiser and David J.T. Sumpter, “Revising the Human Development Sequence Theory Using an Agent-
Based Approach and Data,” Journal of Artificial Societies and Social Simulation 19 (2016), doi:10.18564/jasss.3084.
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A recent publication by several respected economists concluded that a democracy achieves 
“about 20 percent higher GDP per capita in the next 25 years than a country that remains 
a nondemocracy,” irrespective of the initial level of economic development.22 This finding 
provoked an immediate counterargument by another respected economist “that it’s the 
degree of democracy that matters.”23 Other recent analysis reiterates the view that cultural 
values, including openness toward diversity, lead to rather than follow, the emergence of 
democracy.24 This long-standing debate is unlikely to produce a consensus view any time 
soon. Indeed, it seems unlikely that any single pattern is universally applicable.25 

Underlying all the research and analysis is the widely shared belief, supported by history, 
that human security, well-being, and dignity tend to advance along with progress in the 
spread of democratic values, competent and accountable institutions, and increased access 
to improved socioeconomic opportunities. USAID Administrator Mark Green reminded his 
audience of this tendency at a January 2020 conference:

History tells us that states with more democratic characteristics are usually 
more prosperous, stable, and reliable partners. They’re better economic partners, 
because they possess the characteristics and conditions that we believe are vital 
for economic vibrancy and sustainable growth. They’re better strategic partners 
because they’re citizen-centered, making them less likely to produce terrorists, 
proliferate weapons of mass destruction or engage in armed aggression. Conversely, 
authoritarian regimes are, at best, unreliable partners and, at worst, pose 
significant risks to peace and stability.26

 

22 Daron Acemoglu et al., “Democracy Does Cause Growth,” Journal of Political Economy 127, no. 1 (2019),
      doi:10.1086/700936.
23 Garett Jones, 10% Less Democracy: Why You Should Trust Elites a Little More and the Masses a Little Less (Stanford: 
      Stanford University Press, 2020).
24 Damian J. Ruck et al., “The Cultural Foundations of Modern Democracies,” Nature Human Behaviour 4 (December
      2019): 265-269, doi:10.1038/s41562-019-0769-1, which concludes (at 267) that “changes in national cultural values
      consistently preceded, rather than followed, changes in democratic institutions in the twentieth century.”. 
25 Other perspectives include “Democracy” in Steven Pinker, Enlightenment Now: The Case for Reason, Science, 

Humanism, and Progress (New York: Viking, 2018), 199-213; Morton Halperin, Joe Siegle, and Michael Weinstein, 
The Democracy Advantage: How democracies promote prosperity and peace (New York: Routledge, 2005); and the 
discussion of relationships in Soren Holmberg and Bo Rothstein, Good Government: The Relevance of Political Science 
(Cheltenham, United Kingdom: Edward Elgar, 2012), 277-302. An extensive list of references is available at https://
www.nature.com/articles/s41562-019-0769-1. 

26 Mark Green, “A Governance Agenda for Preventing Violence in a Fractured World,” (keynote speech, U.S. Institute of
      Peace Conference, January 7, 2020), https://www.usaid.gov/news-information/press-releases/jul-7-2020-usaid
      aministrator-mark-green-keynote-speech-us-institute-peace.
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Trends in International Development 
and Implications for Advancing 
the Rule of Law

General trends in development policy and practice have influenced international support 
for advancing the rule of law. Before proceeding to an examination of obstacles to progress 
and possible ways to respond to them more effectively, it is useful to consider how these 
trends are changing the global development context.

Over the past two decades, the international development community has repeatedly 
confirmed its recognition that local ownership of the development process is essential. 
The principle of respect for local ownership has been endorsed in the declarations of high-
level meetings, from the Millennium Summit in 2000 to the Paris High Level Forum on 
Aid Effectiveness in 2005 to the Busan Partnership Declaration in 2011 to the Sustainable 
Development Summit in 2015.27

The recognized importance of local ownership has been reinforced by the widely shared 
characterization of development cooperation as a partnership between a developing 
country and one or more international actors as opposed to a relationship determined 
largely by the unilateral decisions of donors who set objectives, select programs, and 
impose conditions.28

The Busan Partnership Declaration’s enumeration of shared principles to achieve 
common goals expressed a global consensus on these related concepts of local 
ownership and partnership:

27  UN General Assembly, The Millennium Declaration Res. 55/2, (Millennium Summit, New York, September 18, 2000); 
OECD, Paris Declaration on Aid Effectiveness (Paris: 2005), https://www.oecd.org/dac/effectiveness/parisdeclara-
tionandaccraagendaforaction.htm; “Busan Partnership for Effective Development Cooperation,” OECD, 2011, https://
www.oecd.org/development/effectiveness/busanpartnership.htm; UN General Assembly, Transforming Our World: 
the 2030 Agenda for Sustainable Development, Res. 70/1, (Sustainable Development Summit, New York, September 
25, 2015).

28  For an examination of the limitations of conditionality, see Tony Killick with Ramani Gunatilaka and Ana Marr, Aid 
and the Political Economy of Policy Change (London: Routledge, 1998). For an analysis that favors the selection 
of well managed countries as aid recipients, see David Dollar and Lant Pritchett, Assessing Aid: What Works, What 
Doesn’t, and Why (New York: Oxford University Press, 1998).
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Partnerships for development can only succeed if they are led by developing 
countries, implementing approaches that are tailored to country-specific situations 
and needs. . . . Openness, trust, and mutual respect and learning lie at the core of 
effective partnerships in supporting development goals, recognizing the different and 
complementary roles of all actors.29

At the time of the Busan Conference, it was apparent that the rhetoric of local ownership 
and partnership had advanced more quickly than changes in donor practices. A 2010 study 
of governance by the Institute for Development Studies (IDS) concluded that donors had 
responded to the limited impact of programs to strengthen institutions “by recognizing 
the need for more politically intelligent, context-specific approaches, and more local 
‘ownership.’ But overall, there is still a big gap between donor rhetoric and actual behavior, 
and for the most part development practice remains donor-driven and aid-centric.”30

Since then, enthusiasm has grown in the development community for problem-driven, 
iterative, and adaptive approaches to international cooperation. The work of Matt Andrews, 
Lant Pritchett, and Michael Woolcock has been influential in the evolution of this trend.31 

According to their recommended approach, international development actors should 
base their work, especially in politically sensitive areas, on problems defined by local 
actors rather than on solutions defined by outsiders. They should be alert to the political, 
economic, and social dynamics of the local context, oriented toward collective action, and 
supportive of local systems. Their actions should involve small steps, frequent review, and 
adaptation, with sensitivity to examples of positive deviance from the norm. The widely 
endorsed DDD (Doing Development Differently) Manifesto summarizes this approach.32

Increasingly, development agencies are placing greater emphasis on political economy 
analysis along with the need for thinking and working politically (TWP).33 USAID, for 
example, has published a practitioner’s guide and related resource materials to help 
institutionalize the use of political economy analysis in connection with a strong 
emphasis on collaborative learning and adaptive management.34

29  OECD, “Busan Partnership for Effective Development Cooperation,” paragraph 11. See also the OECD/DAC factors for 
making partnerships operate as effective coalitions for action. OECD, Development Cooperation Report 2015 (Paris: 
OECD, 2015), 36, https://www.oecd.org/dac/developmentco-operationreport2015makingpartnershipseffectivecoali-
tionsforaction.htm.

30  Sue Unsworth, An Upside-down View of Governance (Brighton: Institute for Development Studies, 2010), 69, http://
www2.ids.ac.uk/gdr/cfs/pdfs/AnUpside-downViewofGovernance.pdf.

31 See Matt Andrews, Lant Pritchett, and Michael Woolcock, Escaping Capability Traps through Problem-Driven, Iterative 
Adaptation (PDIA) (Washington, DC: Center for Global Development, 2012), https://www.cgdev.org/publication/
escaping-capability-traps-through-problem-driven-iterative-adaptation-pdia-working-paper; and Matt Andrews, 
Lant Pritchett, and Michael Woolcock, Building State Capability: Evidence, Analysis, Action (Oxford: Oxford University 
Press, 2017), https://bsc.cid.harvard.edu/building-state-capability-evidence-analysis-action.

32  “The DDD Manifesto,” Building State Capability, 2014, https://buildingstatecapability.com/the-ddd-manifesto. See
       Leni Wild and Matt Andrews, Doing development differently: Who we are, What we’re doing; What we’re learning
       (London: Overseas Development Institute, 2016), https://www.odi.org/publications/10662-doing-development
       differently-who-we-are-what-were-doing-and-what-were-learning; and Leni Wild and David Booth, Doing develo
       ment differently Two years on, what have we done? (London: Overseas Development Institute, 2016), https://www.
odi.org/publications/10631-doing-development-differently-two-years-what-have-we-done.
33 See “Politically Smart Development Aid?” in Thomas Carothers and Diane De Gramont, Development Aid Confronts
      Politics: The Almost Revolution (Washington, DC: Carnegie Endowment for International Peace, 2013).
34 Alina Rocha Menocal et al., “Thinking and Working Politically through Political Economy Analysis: A Guide for Prac-

https://buildingstatecapability.com/the-ddd-manifesto
https://www.odi.org/publications/10662-doing-development-differently-who-we-are-what-were-doing-and-what-were-learning
https://www.odi.org/publications/10662-doing-development-differently-who-we-are-what-were-doing-and-what-were-learning
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Similarly, an advocacy note by members of an informal group of practitioners, the TWP 
Community of Practice, acknowledges the difficulty of changing ingrained practices but 
expresses optimism that progress is being made “incrementally, donor by donor, country 
by country, project by project.” The note attributes such progress through TWP and DDD 
agendas to “three core principles of strong political analysis, insight and understanding; 
detailed appreciation of, and response to, the local context; and, flexibility and adaptability 
in program design and implementation.”35

However, despite the aspirations of donors and aid recipients alike to work as true 
partners, diverging perspectives in these inherently unequal relationships still 
sometimes impede the full realization of the ideal. As a result, development cooperation 
activities continue in some cases to focus more on measurable outputs than on the 
often-imprecise indications of progress toward long-term development outcomes. An 
IDS review in 2017 observed: 

With a few exceptions, most donors continue to distribute support on the basis 
of requests for proposals, expect adherence to static, linear theories of change, 
and encourage monitoring and evaluation that – for understandable reasons – 
emphasizes the strict delivery of outputs, for the purpose of making funding 
recipients accountable, rather than prioritizing the learning processes that are key 
to delivering results.36

A subsequent study from the Center for Global Development concluded that “paying for 
outputs or outcomes is quite rare in foreign aid—despite several decades of discussion 
and promotion of the idea. This would be the outcome if recipients had the stronger 
negotiating position, but that seems unlikely. Instead, it seems that funders have other 
reasons to prefer paying for inputs over paying for results.”37

One manifestation of the lingering tendency of donors to measure performance in 
terms of “paying for inputs” and “emphasizing strict delivery of outputs” has been an 
overreliance on an expectation that as local capacity grows, so will readiness to use that 

titioners,” USAID, 2018, https://usaidlearninglab.org/sites/default/files/resource/files/pea_guide_final.pdf. See also 
Dexis Consulting Group, Evidence Base for Collaborating, Learning, and Adapting: A summary of the Literature Review 
- Update (Washington, DC: USAID, 2020); and “Understanding CLA,” USAID Learning Lab, https://usaidlearninglab.
org/node/14633.

35 “The case for thinking and working politically: The implications of ‘doing development differently’,” Thinking and 
Working Politically Community of Practice (TWP), 2018, https://twpcommunity.org/wp-content/uploads/2018/02/
the-case-for-thinking-and-working-politically.pdf. Contributors to the note included Sakuntala Akmeemana, David 
Booth, Deryck Brown, Diana Cammack, Marta Foresti, Lawrence Garber, Duncan Green, David Hudson, Stefan Kossof, 
Heather Marquette, Neil McCulloch, Alina Rocha Menocal, Michael O’Keefe, Thomas Parks, Graham Teskey, Sue Un-
sworth, Alan Whaites and Lisa Williams. See also Ed Laws and Heather Marquette, Thinking and working politically: 
Reviewing the evidence on the integration of politics into development practice over the past decade (London: Thinking 
and Working Community of Practice, 2018), https://www.odi.org/publications/11115-thinking-and-working-politi-
cally-reviewing-evidence-integration-politics-development-practice-over.

36 Michael Moses, Learning to Make All Voices Count: Lessons and reflections on localizing the Open Government Partner-
ship (Brighton: Institute for Development Studies, 2017), 23, https://www.makingallvoicescount.org/publication/
learning-make-voices-count-lessons-reflections-localising-open-government-partnership/.

37 William Savedoff, What Is “Country Ownership”? A Formal Exploration of the Aid Relationship (Washington, DC: Center 
for Global Development, 2019), https://www.cgdev.org/sites/default/files/what-country-ownership-formal-explora-
tion-aid-relationship.pdf.
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increased capacity to achieve desired results. Recent policy and practice are showing 
awareness of the need to avoid such assumptions and instead ensure that development 
partnerships address the need to build commitment as well as capacity.38

Tension persists between evolving thinking about how development cooperation can 
be made more effective and the rigid practices sometimes found in the management 
and evaluation of activities financed by donor organizations. On the one hand, shared 
commitments and partnerships that are flexible, context-appropriate, politically aware, 
and result-oriented can best contribute to development. On the other hand, donors are 
accountable to taxpayers and are therefore obliged to demonstrate how their activities 
produce results. 

One observer describes the tension in terms of demands on development agencies to do 
two contradictory things at once. Firstly, they need to focus on measurable improvement 
in key indicators to be achieved during the life of a project. Secondly, and simultaneously, 
they need to focus on complex and long-term behavioral changes and structural shifts 
over which, during its life, the project is unlikely to have significant direct influence.39 That 
kind of tension is evident in the challenges to advancing the rule of law, discussed below. 

The search for politically smart development cooperation has led to increased attention 
to the behavioral causes of societal change.40 This trend is evident in various initiatives to 
encourage institutional and societal behavior conducive to democratic governance and 
sustainable development. These include, for example, the extensive work of the OECD to 
foster public integrity and access to justice as well as the widely known human-centered 
design approach created by the development organization IDEO.41

A growing body of literature focuses on power relationships within complex social 
systems and the need in many cases to redistribute power in order to enable change.42 The 
World Bank’s World Development Report 2017 observed that power relationships within a 
society affect the contestability of issues in the policy arena, the availability of incentives, 
and the prospects for changing preferences and beliefs. The report reasoned that it was 

38 See “Building Self-Reliance Requires Commitment and Capacity,” in USAID, Policy Framework (Washington: 2019), 
https://www.usaid.gov/policyframework/documents/1870/usaid-policy-framework. See also Haley J. Swedlund, 
The Development Dance: How Donors and Recipients Negotiate the Delivery of Foreign Aid (Ithaca, New York: Cornell 
University Press, 2017).

39 Tom Ling, “Managing to Reduce Inequality: Does the Changing Aidscape and the Need to Reduce Inequality Require 
      a New Approach to Managing Aid?,” in Poverty, Inequality, and Evaluation: Changing Perspectives, Ray C. Rist, Frede
      ic P. Martin, and Ana Maria Fernandez, eds. (Washington, DC: World Bank, 2016), 237-249, http://documents.worl
      bank.org/curated/en/879521468188667488/Poverty-inequality-and-evaluation-changing-perspectives.
40 Fiona Lambe et al., “Embracing complexity: A transdisciplinary conceptual framework for understanding behavior 

change in the context of development-focused interventions,” World Development 126 (2020), doi:10.1016/j.world-
dev.2019.104703.

41 See OECD, Behavioral Insights for Public Integrity: Harnessing the Human Factor to Counter Corruption (Paris: 2018),
      https://www.oecd.org/governance/ethics/behavioural-insights-integrity/; and, generally, “Anticorruption and
      Integrity Hub,” OECD, https://www.oecd.org/corruption-integrity/Explore/Topics/public-integrity.html; IDEO, Human
      Centered Design Toolkit, 2nd ed. (Palo Alto CA: 2011), https://www.ideo.com/post/design-kit. See also OECD, Trust
      and Public Policy; and OECD, Equal Access to Justice for Inclusive Growth.
42 See the analysis in Paul O’Brien, “Left Behind or Pushed Behind? Redistributing Power Over the Sustainable Devel-

opment Goals” in Leave No One Behind: Time for Specifics on the Sustainable Development Goals, Homi Kharas, John 
McArthur, and Izumi Ohno, eds. (Washington, DC: Brookings Institution, 2020), 295-321.
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sometimes necessary to overcome asymmetries of power in order to achieve desired goals. 
It identified elite bargains, citizen engagement, and international influence as potential 
drivers of change.43

Thus, the clear trend in development thought is toward cooperation adapted to the 
realities of each situation, carried out through partnerships, and implemented in flexible 
ways that are responsive to locally identified needs and respectful of local actors, systems, 
and relationships.

Duncan Green condensed the elements of this approach in the guidance set out in his 
book How Change Happens: be flexible, seek fast and ongoing feedback, be aware that 
success is often accidental, undertake multiple parallel experiments, learn by doing (and 
failing), and convene and broker relationships.44 The crucial role of power relationships 
(and imbalances) is a major theme in Green’s analysis.

This way of thinking is evident in current deliberations specifically focused on 
strengthening the rule of law. For example, the action agenda adopted at the widely 
attended World Justice Forum at the Hague in 2019 called for broad international support 
for societal change, involving:

 ▪ people-centered justice systems that help people solve their justice problems and 
earn their trust in the rule of law,

 ▪ multi-disciplinary and cross-sectoral collaboration . . . involving national governments 
and parliaments, businesses, civil society, and international organizations,

 ▪ independent civil society organizations catalyzing reforms and expanding access to 
justice,

 ▪ data collection, research, and learning to better understand people’s legal needs and 
devise effective strategies to meet them,

 ▪ innovation, including through regulatory and procedural reforms that create a level 
playing field and facilitate the expanded use of new approaches,

 ▪ reforms of laws and justice sector institutions to protect human rights and meet 
people’s justice needs,

 ▪ mobilization of expanded public and private financial, pro bono, and in-kind resources 
to increase access to quality legal advice and support services, and

 ▪ commitment to accountable progress under the Sustainable Development Goals.45

One more important trend in international development cooperation is the growing 
diversity of participants and financing. The binary structure made up of donors and 
recipients is rapidly changing into a complex, multipolar system in which private 

43 World Bank, World Development Report 2017.
44 Duncan Green, How Change Happens (Oxford: Oxford University Press, 2016), 20-21.
45 World Justice Project, World Justice Forum Report 2019: Realizing Justice for All (Washington, DC: World Justice F
      rum, 2019), 44-45, https://worldjusticeproject.org/world-justice-forum-vi/world-justice-forum-report-2019.
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foundations and the private sector have joined governments and international 
organizations. Middle-income countries that sometimes still receive assistance are 
managing their own programs of South-South and triangular cooperation. Commercial and 
other private financing and domestic public revenues have replaced foreign assistance as 
the principal sources of global development finance.46

This diversity has given rise to consideration of how the erosion of the donor-recipient 
paradigm will influence the future of development cooperation. The transition away from 
the predominance of traditional foreign assistance models is an important aspect of the 
changing influence of international cooperation in the evolution of the rule of law in 
developing countries.47

46 See generally, Economic and Social Council, Trends and progress in international development cooperation: Report of 
the Secretary-General (New York: United Nations, 2018), https://digitallibrary.un.org/record/831009?ln=en; Economic 
Commission for Latin America and the Caribbean and OECD, Emerging Challenges and Shifting Paradigms: New per-
spectives on international cooperation for development (Santiago, Chile: United Nations, 2018), https://www.cepal.
org/en/publications/44002-emerging-challenges-and-shifting-paradigms-new-perspectives-international.

47 Cécilia Piemonte et al., Transition Finance: Introducing a New Concept (Paris: OECD, 2019), https://www.oecd-ilibrary.
org/development/transition-finance_2dad64fb-en; and Rachael Calleja and Annalisa Prizzon, Moving away from 
aid: Lessons from country studies (London: Overseas Development Institute, 2019), https://www.odi.org/publica-
tions/11486-moving-away-aid-lessons-country-studies.
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Challenges to Advancing the Rule of 
Law

Several causes contribute to dissatisfaction with the results of international support 
for the rule of law. First, the challenge of advancing the rule of law is inherently 
difficult. Second, an increasingly hostile global environment for democratic 
governance is impeding progress. Third, traditional models of development 
cooperation have shown an only limited capability to help overcome resistance to 
internationally supported efforts.

Advancing the rule of law is difficult.
According to Douglass North and his associates, adherence to the rule of law represents a 
fundamental societal change. Their view of development looks at two types of societies. 
First, there are “limited access orders” in which elites manipulate social, economic, and 
political systems based on limited entry and rent creation. Second, there are “open access 
orders” in which access to economic, political, and social organizations, including the 
freedom to form them, is open to all. 

The transformation from a limited access order to an open access order, according to 
this view, involves a lengthy and difficult transition, beginning with three “doorstep 
conditions”: (1) rule of law for elites; (2) support for perpetually lived elite organizations; 
and (3) centralized and consolidated control of violence.48

As the authors explain the transition:

Historically, societies that develop sustainable property rights and rule of law 
began by making credible commitments to sustain those rights for elites. . . . In 
the transition, property rights and rule of law are transformed in two steps. First, 
rule of law for elites moves to define elite rights impersonally. That is, all elites 
possess the same rights, not a set of various rights that differ across individuals 
and groups depending on their power and their relationship to the ruling 

48 Douglass C. North et al., Limited Access Orders in the Developing World: A New Approach to the Problems of Develop-
ment (Washington, DC: World Bank, 2007), https://openknowledge.worldbank.org/handle/10986/7341. See also 
Douglass North, John Joseph Wallis, and Barry Weingast, Violence and Social Orders: A Conceptual Framework for 
Interpreting Recorded Human History (New York: Cambridge University Press, 2009).
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coalition. Once elite rights are defined impersonally, then it may be possible to 
extend those rights to a wider circle of society.49

One of the authors of the above-quoted report, Barry Weingast, sought in a separate 
analysis to explain the paradox that developing countries remain resistant to the rule of 
law even though “the institutional technologies for providing the rule of law – systems of 
property rights, civil rights, and personal liberties, general incorporation laws, corporate 
governance structures, contract law, and judicial systems – are relatively well-known.”50 

His explanation centered on the inability of limited access orders (also referred to 
as “natural states”) to make the credible commitments described by North et al. As 
Weingast put it:

Natural states possess many of the same institutions as open access orders, such as 
markets, elections, and judiciaries. But these institutions work very differently in 
natural states because they limit access, lack a perpetual state, and cannot deliver 
benefits to citizens on an impersonal basis.51

This explanation confirms, with specific regard to the rule of law, the warning that 
premature efforts to introduce policy and institutional reforms at variance with the 
logic of an existing limited access order are likely to be strongly resisted. This constraint 
brought Weingast to a very negative judgment about the value of international 
development cooperation:

Into this world come reformers with the best of intentions. . . . These reformers 
argue that their proposed reforms will make citizens better off. But they are wrong. 
The reason is that their reforms arise from the world of open access orders; they 
seek to transplant a subset of open access institutions into natural states without 
understanding why natural states systematically differ from open access orders.52

Weingast’s conclusion that the reformers are wrong and that proposed reforms will not make 
citizens better off seems unduly pessimistic. The distinction between limited access orders 
and open access orders helps us to remember that reforms always need to be appropriate for 
the political, economic, and social context. The reality, though, is that societies do not fall 
neatly into categories of “limited” or “open” access. As shown in the above-described indices, 
countries at various stages of development can make progress in strengthening the rule 
of law and advancing sustainable development, each in its own distinct, country-specific 
way. Of course, Weingast’s judgment would more likely be correct in a situation where the 
proposed reforms were imported and lacked local ownership.

49 North et al., Limited Access Orders in the Developing World, 21-22. See Francis Fukuyama, “Transitions to the rule of 
law,” in World Bank, World Development Report 2017, 96-97.

50 Barry R. Weingast, “Why developing countries prove so resistant to the rule of law” in Global Perspectives on the Rule 
of Law, James J. Heckman, Robert L. Nelson, and Lee Cabatingan, eds. (New York: Routledge, 2010), 28-51.

51 Ibid., 36. This analysis has much in common with the notion of “isomorphic mimicry” described by Pritchett, Wool-
cock, and Andrews as “the ability of organizations to sustain legitimacy through the imitation of the forms of modern 
institutions but without functionality.” See Lant Pritchett, Michael Woolcock, and Matt Andrews, “Looking Like a 
State: Techniques of Persistent Failure in State Capability for Implementation,” Journal of Development Studies 49, 
no. 1 (2012): 1-18, doi:10.1080/00220388.2012.709614.

52 Weingast, “Why developing countries prove so resistant to the rule of law.”
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Weingast provides an important reminder that advancing the rule of law is essentially 
a political process. That is, it involves power relationships within complex, non-linear 
political and social systems and the incentives, preferences, and beliefs that shape those 
relationships. As Rachel Kleinfeld has cogently observed, “programs that get adopted are 
rarely technical best practices, but rather those that amass the most political support.”53 

Historical research confirms that crossing the threshold to state capability takes a 
long time. The World Bank’s World Development Report 2011 examined the time it took 
reforming countries in the twentieth century to achieve basic governance capabilities. The 
record showed that, with respect to the rule of law, the fastest progress by any country 
to that threshold was 17 years, and the time for the fastest 20 countries to reach the 
threshold was 41 years.54 That record of past experience is certainly an important note of 
caution for national and international actors that they should not expect their efforts to 
produce quick results.

Widespread discontent with democratic governance is creating an 
increasingly hostile global environment for advancing the rule of law.
According to the Center for the Future of Democracy at Cambridge University, 2019 
experienced the highest level of democratic discontent on record, based on data from 1973 
to the present.55 

Freedom in the World 2020, published by Freedom House, recorded the 14th consecutive 
year of decline in global freedom, a pattern that the report describes as making the world 
“increasingly hostile to fresh demands for better governance.” Globally, Freedom in the 
World found that more than half of the world’s established democracies deteriorated over 
the past 14 years, with functioning of government, freedom of expression and belief, 
and the rule of law the most common areas of decline. The report calls for support for 
democracy in both word and deed as a key pillar of foreign policy by:

 ▪ Emphasizing democracy-strengthening programs in foreign assistance,

 ▪ Focusing attention and funding on countries at critical junctures,

 ▪ Supporting civil society and grassroots movements calling for democracy,

 ▪ Investing in alliances with other democracies and multilateral institutions, and

 ▪ Addressing impunity by imposing targeted sanctions on individuals and entities involved in 
human rights abuses and acts of corruption.56 

53 Rachel Kleinfeld, Improving Development Aid Design and Evaluation: Plan for Sailboats, Not Trains (Washington, DC: 
Carnegie Endowment for International Peace, 2015), 2, https://carnegieendowment.org/2015/03/02/improving-de-
velopment-aid-design-and-evaluation-plan-for-sailboats-not-trains-pub-59159. 

54 World Bank, World Development Report 2011: Conflict, Security and Development (Washington, DC: 2011), 109, https://
openknowledge.worldbank.org/handle/10986/4389.

55 Centre for the Future of Democracy, Global Satisfaction with Democracy Report 2020 (Cambridge, UK: 2020), https://
www.bennettinstitute.cam.ac.uk/media/uploads/files/DemocracyReport2020.pdf.

56 Freedom House, Freedom in the World 2020: A Leaderless Struggle for Democracy (Washington, DC: Freedom House,
      2020), https://freedomhouse.org/report/freedom-world/2020/leaderless-struggle-democracy.
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The concerns expressed in Freedom in the World are consistent with the finding of the 
V-Dem Democracy Report 2020. According to V-Dem, over the past 10 years, more countries 
have declined than have improved in the observance of the critical democracy aspects of 
freedom of association and expression, deliberation, clean elections, and the rule of law. 
At the same time, as a sign of hope, the report took note of an “unprecedented degree of 
mobilization for democracy in light of deepening autocratization.”57

Studies focused specifically on the rule of law echo this general decline. The World Justice 
Program’s Rule of Law Index 2020 recorded a third consecutive year in which the number of 
countries where overall performance declined exceeded the number where performance 
improved, a trend described as “continuing a negative slide toward weakening and 
stagnating rule of law around the world.” According to the WJP, the greatest decline over 
the past five years has been in three areas: fundamental rights, constraints on government 
powers, and absence of corruption.58

The democratic decline has been the subject of intensive academic study and policy 
analysis.59 The Open Government Partnership has observed that the current wave of 
authoritarianism “is more gradual and less direct than in past eras. Today, challenges 
to democracy come less frequently from vote theft or military coups; they come from 
persistent threats to activists and journalists, the media, and the rule of law.”60 

The shrinking space for civil engagement has been an especially concerning characteristic 
of the current democratic decline. Amnesty International has cataloged many national 
examples and analyzed their implications.61 

Authoritarian leaders have used the pretext of the global coronavirus pandemic that has 
gripped the world in 2020 as justification for ever greater restrictions on the exercise 
of civil rights. This intensified pressure threatens to deepen and prolong the already 
disturbing hostility to democratic governance and the rule of law.62

57 V-Dem Institute, V-Dem Annual Democracy Report 2020 (Gothenburg: University of Gothenburg, 2020), 18-21, https:/
      www.v-dem.net/en/publications/democracy-reports/. Regarding popular mobilization, see “Global Protest Tracker,”
      Carnegie Endowment for International Peace, https://carnegieendowment.org/publications/interactive/protest-tracker.
58 World Justice Project, Rule of Law Index 2020 Insights: Highlights and data trends from the WJP Rule of Law Index 2020
     (Washington, DC: World Justice Project, 2020), https://worldjusticeproject.org/our-work/publications/rule-law-i
      dex-reports/wjp-rule-law-index-2020-insights.
59 See, e.g., Anna Lührmann and Staffan I. Lindberg, “A third wave of autocratization is here: what is new about it?,” 

Democratization, 27, no. 7 (2019): 1095–1113, doi:10.1080/13510347.2019.1582029, which includes an extensive 
bibliography; and Michael A. Weber, Global Trends in Democracy: Background, US Policy, and Issues for Congress, CRS 
R-45344 (Washington, DC: Congressional Research Service, 2018), https://crsreports.congress.gov/product/pdf/R/
R45344. See also Sabine Donner, “Resistance to democratic regression and authoritarian rule is growing” in Bertels-
mann Stiftung, Bertelsmann Transformation Index 2020, https://www.bti-project.org/content/en/reports/global-re-
port-d/global_findings_democracy_2020_EN.pdf.

60 Open Government Partnership, 2019 Global Report: Democracy Beyond the Ballot Box (Washington, DC: Open 
Government Partnership, 2019), 14, https://www.opengovpartnership.org/wp-content/uploads/2019/09/Global-Re-
port_Volume-1.pdf.

61 See Amnesty International, Laws Designed to Silence: A Global Crackdown on Civil Society Organizations (London: 
Amnesty International, 2019), https://www.amnesty.org/en/documents/act30/9647/2019/en/.

62 See Frances Z. Brown, Saskia Brechenmacher, and Thomas Carothers, “How Will the Coronavirus Reshape Democ-
racy and Governance Globally?,” Carnegie Endowment for International Peace, April 6, 2020, https://carnegieendow-
ment.org/2020/04/06/how-will-coronavirus-reshape-democracy-and-governance-globally-pub-81470.
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In two related reports, a United Nations special rapporteur has highlighted how disturbing 
restrictions on the exercise of the rights to freedom of peaceful assembly and association 
are impeding progress toward the SDGs. In particular, he cited the following global trends:

 ▪ the use of legislation to suppress the legitimate exercise of freedom of peaceful 
assembly and association,

 ▪ the criminalization of and indiscriminate and excessive use of force to counter or 
repress peaceful protest,

 ▪ the repression of social movements,

 ▪ the stigmatization of and attacks against civil society actors,

 ▪ restrictions targeting particular groups,

 ▪ limitations on rights during electoral periods.

 ▪ the negative impact of rising populism and extremism, and 

 ▪ obstructions encountered in the digital space.63

In many cases, restrictions consciously intend to impede international support for local 
actors, thus isolating them from knowledge and resources that might help them to engage 
effectively on the issues of contestability, incentives, and preferences and beliefs that the 
World Bank has identified as levers of change.64 

Democratic decline is closely associated with diminishing trust in public institutions. The 
2017 Edelman Trust Barometer highlighted this decline, referring to it as “a crisis in trust.”65 

Similarly, according to the Pew Research Global Survey in 2019:

A median of six-in-ten think no matter who wins an election, things do not change 
very much . . .. A median of 44% share the opinion that the court system in their 
country treats everyone fairly, whereas a median of 53% say this does not describe 
their country well . . .. Across the 27 countries surveyed, 54% think most politicians 
in their country are corrupt. And only 35% agree that elected officials care what 
ordinary people think.66

63 Clément Voule, Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association, 
UNHRC Doc. A/HRC/38/34, July 26, 2018; Report of the Special Rapporteur, UNGA Doc. A/73/279, August 7, 2018.

64 See Thomas Carothers and Saskia Brechenmacher, Closing Space: Democracy and Human Rights Support under Fire 
(Washington, DC: Carnegie Endowment for International Peace, 2014), https://carnegieendowment.org/2014/02/20/
closing-space-democracy-and-human-rights-support-under-fire-pub-54503; and Defending Civic Space: Four Unre-
solved Questions (Washington, DC: Carnegie Endowment for International Peace, 2019), https://carnegieendowment.
org/2019/05/31/defending-civic-space-four-unresolved-questions-pub-79250.

65 See, Edelman, 2017 Edelman Trust Barometer (Chicago: 2017), https://www.edelman.com/research/2017-edel-
man-trust-barometer. Somewhat surprisingly, the Edelman Spring 2020 update shows a record increase in trust of 
government in 11 industrialized countries at a time of global pandemic but also cautions that such sudden surges 
have been short-lived in the past. Edelman, Edelman Trust Barometer 2020: Spring Update: Trust and the Covid-19 
Pandemic (Chicago, 2020), https://www.edelman.com/sites/g/files/aatuss191/files/2020-05/2020%20Edelman%20
Trust%20Barometer%20Spring%20Update.pdf.

66 Richard Wike, Laura Silver, and Alexandra Castillo, “Many Across the Globe Are Dissatisfied With How Democracy 

https://www.edelman.com/research/2017-edelman-trust-barometer
https://www.edelman.com/research/2017-edelman-trust-barometer
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In response to these negative trends, the OECD, among others, has instituted a substantial 
body of work to help restore trust, including an ambitious schedule of published reviews 
of “government efforts to make the public sector more efficient, effective, innovative and 
responsive to citizens’ needs and expectations.”67

While the related declines in support for democratic governance and trust in public 
institutions continue, reforms to advance the rule of law obviously will be harder to attain. 
And if democratic governance and the rule of law are positive factors that contribute to 
economic and social progress and political stability, a more difficult environment for those 
factors will mean a more challenging environment for sustainable development generally.

International cooperation to support the rule of law has not 
adequately adapted to lessons learned about societal change and 
sustainable development.
Because it is widely believed that the rule of law is vital to economic, social, and political 
development, it is understandable that strengthening the rule of law has become a 
significant part of the development cooperation agenda. However, past efforts to support 
fair, effective, and accessible systems of justice through development cooperation have too 
often resulted in disappointment, as recorded in many studies.68

In 2002, USAID commissioned a study of achievements in the rule of law in countries 
where USAID worked during the 1990s in Africa, Asia and the Near East, Latin America 
and the Caribbean, and Europe and Eurasia. The study recounted progress in strengthening 
institutional and human capacities for the administration of justice. It also acknowledged 
the continuation of many weaknesses and obstacles that often enabled the powerful 
to escape responsibility, permitted excessive delays and costs to deny effective access 
to justice, and failed to halt the corruption that undermined public confidence and 
contributed to dissatisfaction with reforms.69

Is Working,” Pew Research Center, Global Attitudes and Trends, April 29, 2019,  https://www.pewresearch.org/glob-
al/2019/04/29/many-across-the-globe-are-dissatisfied-with-how-democracy-is-working/. A subsequent Pew survey 
of 34 countries confirmed this widespread dissatisfaction with the way democracy is working. Richard Wike and 
Shannon Schumacher, “Democratic Rights Popular Globally but Commitment to Them Not Always Strong,” Pew 
Research Center, Global Attitudes and Trends, February 27, 2020, https://www.pewresearch.org/global/2020/02/27/
democratic-rights-popular-globally-but-commitment-to-them-not-always-strong/. See also Esteban Ortiz-Ospina 
and Max Roser, “Trust,” Our World in Data, 2020, https://ourworldindata.org/trust.

67 OECD public governance reviews are available at https://www.oecd-ilibrary.org/governance/oecd-public-gover-
nance-reviews_22190414. See OECD, Trust and Public Policy.

68 See, e.g., William C. Prillaman, The Judiciary and Democratic Decay in Latin America: Declining Confidence in the Rule 
of Law (Westport, Connecticut: Praeger, 2000); essays collected in Thomas Carothers, ed., Promoting the Rule of Law 
Abroad (Washington, DC: Carnegie Endowment for International Peace, 2006); and Robert M. Perito and Donald J. 
Planty, “Saving Democracy Abroad: The Case for Revitalizing U.S. Rule of Law Assistance,” Prism, 8, no. 2 (October 
2019): 69-81, https://search.proquest.com/openview/e5aabdce9aa680d5cd924f125df5b142/1?pq-origsite=gschol-
ar&cbl=1036428.

69 Management Systems International, Achievements in Building and Maintaining the Rule of Law (Washington, DC: 
USAID, 2002), https://pdf.usaid.gov/pdf_docs/pnacr220.pdf. For a brief review of the historical context, see James 
Michel, Trends in the Practice of Development Cooperation: Strengthening Governance and the Rule of Law (Washing-
ton, DC: Center for Strategic and International Studies, 2013), 2-6, https://www.csis.org/analysis/trends-practice-de-
velopment-cooperation.
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A 2011 World Bank working paper examined the experience of international support for 
Latin American justice reform since the 1980s. Like the earlier USAID study, the World 
Bank paper described improvements in the structure and operations of the justice sector, 
the improved quantity and quality of resources available to justice institutions, and the 
strengthened management and administrative systems. However, it found that these 
improvements had not attained the initial expectations of local reformers and their 
international partners for a significant impact on higher-order issues of economic growth 
and citizen security. The paper highlighted the importance of identifying and addressing 
political impediments in the selection of reforms and the decisionmaking process.70

A 2013 study for the United Nations Development Programme (UNDP) distinguished 
between the demonstrated linkage between the rule of law and development progress and 
the less certain impact of rule of law programming by international actors on development 
outcomes. The authors attributed the uncertainty to several factors, including the difficulty 
of attributing complex changes to specific interventions, donor impatience and reliance 
on untested assumptions, and the heavy focus of programming on formal institutions. 
They recommended that the post-2015 development agenda, among other things, should 
recognize that the “relationship between the rule of law and development arises not only in 
a particular set of institutions but also across social, economic and political development.”71 

In 2014, Linn Hammergren, an experienced practitioner and scholar, undertook an 
exhaustive review of donor-sponsored justice reforms and their shortcomings. Her study 
addressed the criticisms expressed in an extensive body of case studies and related literature 
concerning issues such as judicial independence and impartiality, the efficiency and 
integrity of justice system performance, and the availability of access to formal and informal 
dispute resolution mechanisms. The principal reasons she cited for disappointing results 
include:

 ▪ Selection of objectives: The proposed reforms were not based on a clear understanding 
of existing problems and their causes, were not specific to the local context, lacked 
country ownership, and did not adequately consider the interests of all stakeholders.

 ▪ Structure and design: The proposed reforms were not embedded in an overall sector 
development plan, were not adequately tested before being implemented broadly, and 
sought to do too much at once.

 ▪ Implementation: The reformers moved too fast to expand their proposed changes, failed 
to consider the additional costs of implementation—or the implications of those costs 
for sustainability, and were not sufficiently alert to risks of unanticipated consequences. 

70 Klaus Decker, Christian Mohlen, and David Varela, Improving the Performance of Justice Institutions (Washington, 
DC: World Bank, 2011), http://documents.worldbank.org/curated/en/244521468230960192/Improving-the-perfor-
mance-of-justice-institutions.

71 Louis-Alexandre Berg and Deval Desai, “Background Paper: Overview of the Rule of Law and Sustainable Develop-
ment for the Global Dialogue on Rule of Law and the Post-2015 Development Agenda,” UN Development Programme, 
August 2013, https://www.undp.org/content/dam/undp/library/Democratic%20Governance/Access%20to%20Jus-
tice%20and%20Rule%20of%20Law/Global%20Dialogue%20Background%20Paper%20-%20Rule%20of%20Law%20
and%20Sustainable%20Developme....pdf.
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 ▪ Learning and feedback: The reformers were overly ambitious in estimating what they 
could accomplish and failed to learn lessons from past failures that might improve 
future efforts.72

Hammergren also examined the impacts beyond the justice sector of donor-sponsored 
reforms, that is, their relationship to higher-level development objectives such as 
economic growth, democracy enhancement, citizen security, reduced inequality, and 
empowerment of the poor. Her conclusion, consistent with the views of other studies, was 
that evidence of donor-supported justice reforms advancing those broader objectives was 
generally weak.73

The retrospective studies discussed above concentrated primarily on the experiences of 
countries that were undergoing transitions to democratic governance, as in Latin America 
and Eastern Europe in the 1980s and 1990s. Leaders in many of those countries and donor 
organizations (beginning with the United States) were attracted to the inclusion of justice 
system reform in national agendas.

As the studies reveal, early efforts tended mainly to focus on technical weaknesses in 
justice institutions and did not give as much attention to the powerful economic, political, 
social, and cultural forces that were threatened by the proposed changes. These efforts 
tended to be more successful in improving technical capacity than in fostering inclusive 
societal change concerning fundamental issues such as ensuring timely access to impartial 
justice and controlling corruption and impunity.

There are continuing criticisms that, in practice, donor-support for the rule of law too 
often still remains overly concerned with justice-sector institutions, based on weakly 
reasoned theories of change, inadequately grounded in local political systems, and lacking 
the agility they need to adapt to evolving circumstances.74 Rachel Kleinfeld has argued that 
an institutions-based focus in rule of law programming has limited “the conceptual space 
for treating rule-of-law reform as a cultural or political problem.” Kleinfeld writes that the 
problems are frequently located not in the courts, police, prisons, laws, and lawyers, “but 
in the broader relationships between the state and society.”75

Thus, in addition to Professor Weingast’s question of why developing countries are 
resistant to the rule of law, we also need to consider why donors and development 
organizations seem reluctant to look beyond the traditional, institution-focused approach 
to rule of law reform. Or, as recent studies have asked, why do donors prefer paying for 
“inputs” and “the strict delivery of outputs” instead of results?76

Certainly, much can be done to adapt international support for the rule of law so as 
to adhere more closely to what we have learned about local ownership, partnership, 

72 Linn Hammergren, Justice Reform and Development, 25-56.
73 Ibid., 196. See notes 2, 3, and 25, supra, for references to other studies. 
74 See Pilar Domingo, Rule of law, politics and development: The politics of rule of law development (London: Overseas
      Development Institute, 2016), https://www.odi.org/sites/odi.org.uk/files/resource-documents/10420.pdf.
75 Rachel Kleinfeld, Advancing the Rule of Law Abroad: Next Generation Reform (Washington, DC: Carnegie Endowment
      for International Peace, 2012), 9.
76 See the discussion above of Weingast in the text accompanying note 50 and of recent studies by IDS and CGD in the 

text accompanying notes 36 and 37.
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problem-driven iterative adaptation, thinking and working politically, and attention to 
commitment as well as capacity. The challenge remains of how to convert this knowledge 
into effective action.
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What Should Be Done

The United States has a strong interest in fostering the rule of law as an integral part of its 
cooperation with developing countries. The current National Security Strategy confirms 
that interest, stating with respect to developing countries: “The United States will use 
diplomacy and assistance to encourage states to make choices that improve governance, 
rule of law and sustainable development.”77

The Joint Department of State/USAID Strategic Plan for 2018-2022 reinforces the National 
Security Strategy by specifying the objective of “strengthening citizen-responsive 
governance, security, democracy, human rights, and the rule of law.” The Strategic Plan also 
calls for efforts to “transition nations from assistance recipients to enduring diplomatic, 
economic and security partners.”78

These authoritative policy statements recognize that the U.S. interest in advancing the 
rule of law has both a security and a development rationale.79 The U.S. policy directives 
treat democratic governance, the rule of law, and sustainable development as interlinked 
objectives engaging a broad range of issues, relationships, and instruments.

Because the rule of law is not only a development issue or only a security issue, 
international support for it should be undertaken through mutually reinforcing strategies 
that embrace both the development and the security dimensions of the challenge. First, 
there should be a concerted effort to increase the effectiveness of foreign assistance, and 
second, assistance should be embedded in a framework of policies and actions that extend 
beyond the limitations of donor-recipient relationships.

Increasing the Effectiveness of Foreign Assistance
In general, the effectiveness of foreign assistance can be increased by closer adherence 
to the proven approaches that have been widely endorsed in contemporary development 
thinking, discussed above. That means widely participatory identification of local needs 
and priorities; analysis of the forces that are supporting and that are opposing change; 

77 White House, National Security Strategy of the United States (Washington, DC: 2017), 39, https://www.whitehouse.
gov/wp-content/uploads/2017/12/NSS-Final-12-18-2017-0905.pdf.

78 Department of State and USAID, Joint Strategic Plan, FY2018-2022 (Washington, DC: 2018), Strategic Objectives 1.3 
and 3.1, https://www.usaid.gov/sites/default/files/documents/1870/JSP_FY_2018_-_2022_FINAL.pdf.

79 See Perito and Planty, “Saving Democracy Abroad,” 77.
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programming that, while building local capacity, also influences attitudes, values, and 
beliefs; and collaborative learning and adapting through processes that respect the 
principles of partnership and local ownership.

This basic approach is likely to encounter unique challenges in the case of the rule of 
law because the intended changes are so transformative. Thomas Carothers has pointed 
out that, in this context, the transformation “changes how power is both exercised and 
distributed in a society and [is] inherently threatening to existing powerholders” and that 
“rule-of-law reform will succeed only if it gets at the fundamental problem of leaders who 
refuse to be ruled by the law.”80

Part of the disappointment with the results of assistance to strengthen the rule of law 
can be attributed to the historical pattern, described above, of programming that overly 
focuses on the capacities of justice-sector institutions. Programming with that emphasis 
often includes support for civil society organizations and public information activities. 
But overall, the historic concentration on institution strengthening has had only limited 
success in fostering the inclusive societal receptivity and commitment that is needed to 
overcome inevitable resistance to carrying out sustainable reforms. 

There is currently movement on this front. USAID published a new policy on private-
sector engagement in 2019, and the Modernizing Foreign Assistance Network (MFAN) 
recommended in 2020 that USAID adopt a strategy on civil society engagement, asserting 
that “local civil society, with space to exercise its voice, is essential to meet the promise of 
sustainable, inclusive, and country-owned development.”81 Expanded engagement increases 
opportunities for USAID to be aware of and support broadly-based coalitions for reform.

USAID’s 2019 Policy Framework is a major step toward operationalizing the guidance in 
the National Security Strategy and the State/USAID Strategic Plan and addressing the 
key issue of readiness for change. The framework’s explicit premise is that self-reliance 
depends upon the capacity to plan, finance, and implement solutions to local development 
challenges and, equally important, the commitment to see these actions through—
effectively, inclusively, and with accountability.82 

USAID now publishes country roadmaps that include the measurement of commitment 
as well as capacity. The metrics examined in the roadmaps include public access to laws 
and government data, the right to information, civic participation, and the adequacy of 
complaint mechanisms, using the indicators of the WJP’s Rule of Law Index. Updated 
guidance instructs USAID Missions to “collaborate meaningfully with local stakeholders” 
to make the Country Development Cooperation Strategy (CDCS) “a shared vision of self-
reliance . . . that reflects a shared commitment to change.”83 

80 Thomas Carothers, “The Rule of Law Revival,” Foreign Affairs, 77, no. 2, March/April 1998, 95-106, https://www.forei
      naffairs.com/articles/1998-03-01/rule-law-revival.
81 See USAID, Private Sector Engagement Policy (Washington, DC: 2019), https://www.usaid.gov/work-usaid/private-sec-

tor-engagement/policy; and “Principles and Recommendations for a Strategy on Engaging Local Civil Society,” MFAN, 
2020, http://modernizeaid.net/wp-content/uploads/2020/03/Principles-for-Engaging-Local-Civil-Society.pdf.

82 USAID, Policy Framework, 9.
83 See “Self-Reliance Roadmap,” USAID, 2020, https://selfreliance.usaid.gov; and USAID, Process for Developing and 

Approving a Country Development Cooperation Strategy (CDCS) (Washington, DC: 2019), https://www.usaid.gov/sites/
default/files/documents/1870/201mag.pdf.
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Looking beyond USAID, numerous U.S. government agencies and nongovernmental 
organizations, as well as other donor countries and multilateral development 
organizations, manage foreign assistance programs. This fragmentation presents issues 
of programmatic coherence to support both commitment and capacity in developing 
countries, including with respect to the rule of law.

The Millennium Challenge Corporation (MCC) concentrates on countries that have 
demonstrated commitment to development by their positive performance in three areas—
ruling justly, investing in people, and encouraging economic freedom. In particular, the 
MCC evaluates performance with respect to the rule of law by reference to the Worldwide 
Governance Indicators.84 However, even though the MCC monitors a partner country’s 
continuing performance, the content of MCC programming tends to be less focused on 
sustaining positive performance on the eligibility indicators once a country has qualified 
for an MCC compact.

The U.S. International Development Finance Corporation (DFC), established in 2019 to 
provide support for private-sector investment in developing countries, is directed by law 
to give preference to projects in countries that have demonstrated consistent support 
for conditions that enable private enterprise to make a full contribution to development. 
The specified conditions include market-based economic policies, protection of private 
property rights, respect for the rule of law, and systems to combat corruption and 
bribery.85 The DFC will need to establish policies and procedures to give effect to this 
statutory mandate.

The secretary of state chairs and the administrator of USAID serves on the boards of both 
the MCC and DFC. This structure facilitates coordination among those four agencies.

According to a recent Congressional Research Service report, in addition to the 
Department of State, USAID, and MCC, the U.S. agencies engaged in rule of law promotion 
include the Department of Justice, Department of Labor, and Department of Defense. 
The CRS report did not mention some additional U.S. rule of law programs, such as the 
Department of Commerce commercial law development program. Additional U.S. entities 
with rule of law programs include the U.S. Institute of Peace and the National Endowment 
for Democracy and its constituent institutions.86 Several other donor governments, UN 
organizations, the World Bank, and regional development banks also have significant rule 
of law programs.

The work of the WJP, the OECD, and the OGP to highlight the widespread problem of 
unmet justice needs and examine the implications of that problem for inclusive societies 
and sustainable development is addressing both capacity and commitment issues. For 
example, the OECD’s people-centered framework for analyzing justice needs asks four 

84 See Millennium Challenge Corporation, Guide to the MCC Indicators for Fiscal Year 2020 (Washington, DC: Millennium
      Challenge Corporation, 2019), https://www.mcc.gov/resources/doc-pdf/guide-to-the-indicators-fy-2020. See also,
      Nick M. Brown, Millennium Challenge Corporation: Overview and Issues, CRS RL32427 (Washington, DC: Congressional
      Research Service, 2019), https://fas.org/sgp/crs/row/RL32427.pdf.
85 BUILD Act, Public Law 115–254 (2018), section 1451(g), 22 USC 9671(g).
86 Marian Lawson and Susan Epstein, Democracy Promotion: An Objective of U.S. Foreign Assistance, CRS R44858 (Wash-

ington, DC: Congressional Research Service, 2019), https://fas.org/sgp/crs/row/R44858.pdf.
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questions at each of three stages of collaboration—identifying and measuring needs, 
designing services, and delivering and evaluating those services. The four questions are:

 ▪ Who experiences needs, and what needs do they have?

 ▪ Where and when are those needs experienced?

 ▪ What works to meet those needs most effectively?

 ▪ How should responsive services be delivered and evaluated?

Answers to those questions from a wide range of local stakeholders can help to identify 
incentives for change in preferences, beliefs, and behavior. This approach seeks to find the 
connections between meeting people’s legal needs and their ability to participate fully in 
the economy and the society—their healthcare, education, gender equality, employment, 
housing, and good governance, including trust in government.87 

Broader and deeper awareness, understanding, and demand can foster a popular response 
that combines the power of individuals to assert their rights, the commitment of groups 
to build solidarity, and the readiness of communities to organize and act effectively. By 
seeking to strengthen capacity while also building shared commitment, such an inclusive 
approach can help to diminish power asymmetries that are inhibiting reform and 
perpetuating the status quo.

Studies of successful capacity building in public institutions have identified common 
features designed to strengthen commitment as well as capacities. Like other lists of 
ingredients, they do not offer a formula for success, and they need to be adapted to many 
different socioeconomic and political contexts. Subject to that caveat, they provide useful 
suggestions on how to combine attention to both aspects of change. They include:

 ▪ policies and strategies arrived at through inclusive processes that identify clear goals 
and make them known to all stakeholders,

 ▪ flattened administrative structures and delegation of authority to implementers,

 ▪ an emphasis on staff recruitment and development (including rewards for good 
performance and negative consequences for inappropriate behavior),

 ▪ cultivation of a distinct organizational identity, values, and culture,

 ▪ a broad cadre of committed leaders,

 ▪ continuous learning through monitoring and self-evaluation,

 ▪ user-friendly services and durable relationships with service users and other 
stakeholders, and

 ▪ ability to marshal needed resources.88

87 OECD, Equal Access to Justice for Inclusive Growth.
88 See Naazneen H. Barma, Elisabeth Huybens, Lorena Viñuela, eds., Institutions Taking Root: Building State Capacity 

in Challenging Contexts (Washington, DC: World Bank, 2014). For examples of this approach in justice institutions, 
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One way to demonstrate connections between people’s legal needs and their economic 
and social well-being is to incorporate rule of law principles systematically throughout 
assistance programs. This kind of integrative strategy for addressing cross-cutting issues 
and values is well established in development cooperation. 

The UN Millennium Declaration included an explicit commitment “to promote democracy 
and strengthen the rule of law, as well as respect for all internationally recognized human 
rights and fundamental freedoms, including the right to development.”89 The World Bank 
and the OECD have compiled a substantial record of donor experience in integrating this 
commitment into development cooperation programs, with an emphasis on human rights.90

USAID’s strategy on democracy, human rights, and governance (DRG) follows in this 
tradition. It includes as one of its objectives to “improve development outcomes 
through the integration of DRG principles and practices across USAID’s development 
portfolio.” That objective has three components: (1) to strengthen country-based 
mechanisms for participation, inclusion, and local ownership across all USAID 
development sectors; (2) to encourage host governments and civil society to employ 
legitimate and effective accountability mechanisms; and (3) to promote equality of 
opportunity and access to public goods and services, particularly with respect to poor 
and marginalized populations.91

The rights-based approach (RBA) to development designed by USAID and Pact, an 
international development organization, is an example of an integration strategy. The 
premise of RBA is the belief that empowering individuals “to understand and use the law 
to their benefit has implications far beyond any one particular intervention.” It suggests 
that “a citizen who can effectively claim his/her rights to, for example, health services may 
be able to similarly mobilize for rights to education, clean water, or other domains.”92

It has been difficult to utilize integrative approaches in implementing the DRG strategy 
across all sectors and throughout USAID’s decentralized operations, which extend to 
more than 100 countries. However, the agency’s proposed new bureau for development, 
democracy, and innovation (DDI) should facilitate the integration of the rule of law and 
other DRG themes in USAID assistance.93 The planned reorganization will place the DRG 
Center of Excellence within an organizational entity that also is the principal repository 
of technical expertise in other sectoral areas such as education; energy, environment, 

see International Consortium for Court Excellence, The International Framework for Court Excellence, 2nd ed., 2013, 
http://www.courtexcellence.com; and James Michel, Institutional Integrity: An Essential Building Block of Sustainable 
Reform (Pasadena: Tetra Tech, 2018), https://www.tetratech.com/en/documents/institutional-integrity-an-essen-
tial-building-block-of-sustainable-reform.

89 United Nations General Assembly, The Millennium Declaration, para. 24.
90 World Bank and OECD, Integrating Human Rights into Development: Donor Approaches, Experiences, and 

Challenges, 2nd ed. (Washington, DC: 2013), https://openknowledge.worldbank.org/bitstream/han-
dle/10986/12800/9780821396216.pdf.

91 USAID, Strategy on Democracy, Human Rights and Governance (Washington, DC: 2013), 14, https://www.usaid.gov/
sites/default/files/documents/1866/USAID-DRG_fina-_6-24-31.pdf.

92 Pact and USAID, Applying Rights-Based Approaches: A practical how-to note on integrating principles of empowerment 
into almost any development activity (Washington, DC: USAID and Pact, 2018), 3, https://www.pactworld.org/library/
applying-rights-based-approaches-practical-how-note-integrating-principles-empowerment.

93 See the description of the new DDI Bureau at “Fact Sheet: The Bureau for Development, Democracy, and Innovation (DDI),” 
USAID, https://www.usaid.gov/documents/1868/fact-sheet-bureau-development-democracy-and-innovation-ddi.

http://www.courtexcellence.com
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and infrastructure; and economics and market development. This should improve cross-
sectoral coordination and encourage more integrated programming.

Efforts to improve the effectiveness of U.S. assistance obviously should include 
coordination among agency programs. Existing mechanisms, including the whole-
of-government Integrated Country Strategies and the USAID Country Development 
Cooperation Strategies, are intended to serve this purpose.94 They can be used to foster a 
policy that approaches the rule of law less as an institution-building issue and more as a 
political issue centered on people’s needs.

In addition, there should be consideration of opportunities for coordination with rule of 
law programs of other donors and multilateral organizations, including some multilateral 
activities partially funded by U.S. contributions. Just as coordination among U.S. agencies 
is important for the success of national efforts, so too is coordination among international 
actors. Coordinated foreign assistance that emphasizes people’s unmet justice needs 
and broadly incorporates rule of law principles in a broad range of sectoral programs can 
contribute to a more favorable environment for elite bargains and citizen engagement, 
which are key enablers of commitment.

In such a coordinated approach, the allocation of resources among relevant programmatic 
objectives—strengthening justice-sector institutions, expanding awareness of rights, 
increasing demand for and access to justice, and integrating rule of law principles in 
other sectors—must be determined by the circumstances of each situation. For example, 
where there is weak commitment and strong resistance to reform, a program might 
initially prioritize activities to help increase awareness, understanding, and demand and 
to integrate rule of law principles in other sectors while deferring major investments in 
justice-sector institution strengthening.

Careful political economy analysis that engages local actors will be essential for 
informed judgments on those issues. In any context, though, international cooperation 
should emphasize, in appropriate ways: increasing local awareness, understanding, 
and demand for adherence to the values and principles of the rule of law in daily life; 
strengthening the societal commitment to respond to people’s needs; and fostering the 
evolution of a culture of lawfulness.95

94 See “Integrated Country Strategies,” Department of State, https://www.state.gov/integrated-country-strategies; and 
“USAID Country Development Cooperation Strategy Guidance,” USAID, https://www.usaid.gov/documents/cdcs/
guidance. See also the description of coordination mechanisms for U.S. democracy assistance and related issues 
at General Accountability Office, Democracy Assistance: State Should Improve Information Sharing with Embassies 
(Washington, DC: 2020), https://www.gao.gov/products/GAO-20-173.

95 A culture of lawfulness has been succinctly described as one where “members of a society abide by the rule of law 
and in turn expect that the rule of law will be respected.” United Nations Crime Program Network of Institutes, “Pro-
moting the rule of law by fostering a culture of lawfulness,” United Nations, Room Paper, Asia and Pacific Regional 
Preparatory Meeting for the Fourteenth United Nations Congress on Crime Prevention and Criminal Justice 2019, 
https://www.unodc.org/documents/congress//Documentation_14th_Congress/RPM1Asia/A_CONF234_RPM1_CRP1.
pdf. See Roy Godson, A Guide to Developing a Culture of Lawfulness (Washington, DC: Inter-American Drug Abuse 
Control Commission, 2004), doi:10.1007/s12117-000-1038-3.
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Embedding Assistance into a Broad Framework of Policies and 
Actions Beyond the Limitations of Donor-recipient Relationships
No matter how careful the preparation, how thoughtful the program design, or how 
skillful its execution, there are inherent limitations to the ability of foreign assistance, 
by itself, to foster a societal commitment that will be sufficiently strong and sustained 
to overcome entrenched resistance. This is especially true in situations where politically 
dominant forces have put in place restraints on local nongovernmental actors and 
international support for them. In these tough cases, assistance alone has often proved to 
have only limited, if any, influence on a society’s readiness for commitment.96

The limitations of a donor-recipient relationship are all the more evident at a time 
when we are experiencing an increasingly diverse array of participants in development 
cooperation activities and a multiplication of sources of development finance, which 
together are changing the paradigm for development cooperation. The current global 
hostility to democratic governance and the rule of law is a further reason why a more 
comprehensive approach is needed.

In order to foster both the capacity and the commitment that are needed, foreign 
assistance to strengthen the rule of law must work in harmony with additional 
instruments of influence, encouragement, and support. As appropriate in each case, 
those additional policy instruments might include diplomatic persuasion, public 
information, security cooperation, education and cultural ties, and trade and other 
economic relationships. This array of international instruments can promote adherence 
to the rule of law and the evolution of a culture of lawfulness. Local actors must decide 
whether and how to respond, possibly with reforms that include a redistribution of 
power “away from those who have too much and into the hands of those who do not 
have enough.”97 In any event, the response must be locally owned and locally led if it is 
to produce durable change.

The United States should always be clear and unambiguous in its advocacy for democratic 
governance, human rights, and the rule of law. However, U.S. support for strengthening 
the rule of law in any country also needs to be compatible with the local context and 
integrated into the broad scope of bilateral relations in appropriate ways. In each case, 
the appropriateness of a U.S. undertaking to promote the rule of law will depend upon 
some key judgments. Relevant factors will include: the nature of the relationships among 
key national and international actors; U.S. policy priorities in the country concerned; 
the relative importance of advancing the rule of law in addition or in preference to other 
issues; the potential for reform; the likely availability of needed resources and time; 
prospects for sustaining the effort; and the risks and consequences of failure.

Activities in each country will involve interaction among leaders, institutions, and 
citizens. Levels of commitment and capacity are likely to vary widely among these 

96 See Michael Crosswell, Governance, Development and Foreign Aid Policy (Oxford: Oxford Business and Economics 
Conference Program, 2010), http://pdf.usid.gov/pdf_docs/PBAAD523.pdf; and Tony Killick, with Ramani Gunatilika 
and Ana Marr, Aid and the Political Economy of Policy Change (New York: Routledge, 1998).

97 O’Brien, “Left Behind or Pushed Behind?,” 318.

http://pdf.usid.gov/pdf_docs/PBAAD523.pdf
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stakeholder groups and countries. The challenge is to make the best policy and program 
decisions in highly disparate and often less than ideal circumstances. This will require 
distinct arrangements with differing participants, goals, content, and expectations in 
each case, as determined by the circumstances. 

In some cases, there will not be a sufficient community of shared interests in 
advancing the rule of law. In other cases, there may be strong differences between 
U.S. views and the views of the local government about priorities and approaches. The 
United States will sometimes prefer to maintain cooperation with a country in other 
areas despite differing views about the rule of law. For example, the United States may 
well defer to a friendly democratic government about how it chooses to address rule of 
law issues in its country. 

A starting point for integrated and coordinated support for strengthening the rule of 
law could be to select a few countries in diverse circumstances that seem appropriate 
for concentrated efforts. New activities to advance the rule of law could begin with a 
joint participatory assessment by local stakeholders together with the United States and 
other major international actors. The assessment would necessarily examine the history 
of cooperation with the country. However, it would look more intensively into current 
attitudes and beliefs as well as political, social, and cultural opportunities, incentives, 
and impediments.

This would provide a factual basis for judgments on the kinds of critical factors suggested 
by Merilee Grindle and by the OECD, cited above. These might include, for example:

 ▪ the social, political, economic, and institutional issues supportive of change or likely 
to constrain it,

 ▪ the commitments and capacities of engaged local actors and their various roles, 
incentives, power, and influence to support or oppose change,

 ▪ the roles, incentives, power, and influence of external actors,

 ▪ local perceptions of priority needs,

 ▪ the expected payoffs for progress toward self-reliance and sustainable development, and

 ▪ how to operationalize international cooperation activities.98

To the extent possible, all concerned U.S. agencies should be involved in planning and 
implementing the elements of coordinated strategies. Interagency collaboration should 
extend beyond foreign assistance programs to embrace the full range of U.S. programs 
and activities. It should address the kinds of engagement, expected timeframe, amounts 
and sources of needed investments, channels of coordination with other local and 
international actors, and needs for adaptation and course correction. 

Continuous coordination will be needed to ensure that the promotion of shared values 
by outsiders remains consistent with local ownership of the reform process. Participants 

98 See Grindle, “Good Enough Governance Revisited”; and OECD, Equal Access to Justice for Inclusive Growth.
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will have to be patient, attentive to risks and opportunities, and ready to learn and adapt 
flexibly as experience grows and circumstances change.99 

Initial efforts in a selected country would give prominence to strengthening the rule of 
law in U.S. planning and program coordination arrangements, such as the Integrated 
Country Strategy and the Country Development Cooperation Strategy. Beyond this 
framework, which traditionally has focused on foreign assistance, the Global Fragility 
Act of 2019 offers a unique opportunity to establish suitably broader and deeper 
collaborative arrangements.

The Global Fragility Act proclaims a U.S. policy “to seek to stabilize conflict-affected areas 
and prevent violence and fragility globally.” It calls for a comprehensive and integrated 
10-year global fragility strategy together with 10-year plans for not fewer than five priority 
countries and regions, aligned with the national strategy. For not fewer than two of the 
selected entities, the priority must be to prevent violent conflict and fragility rather than 
to stabilize ongoing conflicts.

Under the act, country and regional plans must incorporate interagency coordination 
and implementation plans, baseline analysis of local conditions, and specified goals 
and objectives. Each country plan must describe how its goals and objectives will be 
incorporated into agency plans and strategies, measures to ensure local ownership, 
monitoring and evaluation frameworks for diplomatic and assistance activities, 
descriptions of how relevant policy tools will be used, and measures for coordination with 
local governments, the private sector, and international actors.100

An emphasis on the rule of law should be highly appropriate for inclusion in the 
integrated plans for some of the priority countries or regions selected under the Global 
Fragility Act. In this regard, important research by the Alliance for Peacebuilding on 
operationalizing implementation of the Global Fragility Act has found a strong causal 
relationship between the rule of law and the risk of violence. The alliance’s working paper 
explains this finding as follows: 

Building on existing research on the predictors of violence escalation, we modeled 
the potential impact of influence on a number of different independent variables 
identified as the targets of previous US stabilization efforts (including issues such 
as government transparency, rule of law, inclusion, the strength of civil society, and 
other variables). 

Based on this assessment, conducted on a global sample, the clear result is that 
programs which focus on emphasizing or improving rule of law appear to be of 
significant value in reducing the risk of escalations in violence.101

99 Useful guidance for this approach is readily available in USAID’s guide for practitioners on thinking and acting polit-
ically through applied political economy analysis. See Alina Rocha Menocal et al., “Thinking and Working Politically 
through Political Economy Analysis”; and Pilar Domingo and Deval Desai, Experimentalism in international support to 
rule of law and justice (London: Overseas Development Institute, 2018), https://www.odi.org/publications/11048-ex-
perimentalism-international-support-rule-law-and-justice.

100 Global Fragility Act of 2019, Division J, Title V, of Public Law No: 116-94, December 20, 2019, 22 U.S.C. 9801-9810.
101 Elizabeth Hume et al., Getting from Here to There: Successful Implementation of the Global Fragility Act (Washington, 

DC: Alliance for Peacebuilding, 2020), 51-52, https://allianceforpeacebuilding.org/getting-from-here-to-there-suc-
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The legislation emphasizes coordinated implementation. This is a mandate for thoughtful 
management of shared undertakings by multiple agencies with differing missions, 
cultures, staffing practices, and resources. Management approaches will need to 
accommodate sometimes diverging agency perspectives through shared understanding 
of roles, good communication, reliable monitoring, balance among participants of costs 
and benefits, consequences for departure from agreed commitments, and mechanisms for 
dispute resolution.102

Drawing on lessons learned about societal change, the collaborative selection, design, and 
implementation of the full range of agreed activities in each priority country and region 
should acknowledge the political nature of the issues to be addressed, the imperative 
of achieving local political, economic, and social commitment, and the inevitability of 
opposition. Each country and regional strategy should address the incentives, preferences, 
and beliefs that influence behavior, the competence and integrity required for effective 
institutions, and the interrelationships between strengthened commitment and increased 
capacity. In all of this, care must be taken to maintain the emphasis on local leadership 
and broad participation. Each country strategy and plan will need to preserve local 
ownership of the reform process, work in a spirit of partnership, and avoid any temptation 
to impose solutions.

Also, important will be the rigorous implementation of the act’s provisions on reporting 
to and consulting with the concerned congressional committees to ensure a shared 
understanding of and continuing support for the measures being taken. Overcoming 
fragility will be a lengthy process. While the act’s provision for 10-year strategies and plans 
recognizes this, sustained congressional support over that span of time will be essential. 
Keeping Congress currently informed and responding to congressional concerns will help 
to sustain the necessary interest and support for the long-term efforts.

With respect to countries not selected as priorities under the Global Fragility Act, it would 
still be worth considering a few pilot efforts for integrated Department of State and USAID 
activities, utilizing existing coordination mechanisms while seeking from other U.S. 
agencies and other international actors as much coordination as possible. An interagency 
headquarters mechanism could support the U.S. country teams in the field and help 
them to manage policy and programmatic coherence challenges. Experience under the 
Global Fragility Act could inform the design and implementation of these additional pilot 
initiatives.

Over time, as country experiments proceed under the Global Fragility Act, or perhaps 
under a separate Department of State-USAID initiative in some cases, there should 

cessful-implementation-of-the-global-fragility-act/. Using a data-based approach, the working paper suggests the 
following candidates for priority attention: (1) situations of ongoing violence: Afghanistan; the Syria/ Iraq/Turkey/
Lebanon region (The Levant); Somalia, the Cameroon/Nigeria/Chad/ Niger region (The Lake Chad Basin); the South 
Sudan/Sudan region; Libya; and Yemen; (2) situations for prevention: Myanmar, Ethiopia, Bangladesh, Uganda, and 
the Sahel region (Chad, Niger, and Burkina Faso).

102 See Elinor Ostrom, Understanding Institutional Diversity (Princeton: Princeton University Press, 2005) and 
“Background on the Institutional Analysis and Development Framework,” Policy Studies Journal, 9, no. 1 (2011), 
doi:10.1111/j.1541-0072.2010.00394.x. Ostrom won the Nobel Prize for economics in 2009 for her work on sustain-
able governance models with multiple decision points. Her framework for promoting cooperation for mutual benefit 
has been adapted successfully to endeavors in a wide array of disciplines.
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be international dialogue about the value of the insights gained in promoting greater 
coherence and effectiveness more generally. Learning from this experience might enhance 
the effectiveness of international cooperation in areas beyond the focus on the rule of law 
discussed in this paper and beyond the fragile situations that are the priorities under the 
Global Fragility Act.
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Conclusions

This report seeks to identify ways in which international support for strengthening 
the rule of law can respond more effectively to needs for both increased capacity 
for and societal commitment to transformative change. The report has urged that 
such international support should be characterized by several important factors: an 
understanding of the political, economic, and social context; judgments about the extent 
to which local actors and their international partners agree on needs, shared goals, and 
mutual commitments; awareness of the sources and relative strengths of both support and 
opposition; and clear but flexible, people-centered strategies for overcoming impediments, 
meeting needs, and achieving sustainable, locally-owned objectives. An important feature 
of the report is its insistence that international support for the rule of law should draw 
upon all appropriate instruments, not just foreign assistance. 

The international community has long supported efforts by developing countries to 
advance the rule of law as an essential element of democratic governance, peace and 
stability, and sustainable development as well as a safeguard of human rights, well-being, 
and dignity.

International support for the rule of law has tended to concentrate on strengthening the 
capacity of organizations in national justice systems. This institution-centered approach 
has achieved progress in improving the performance of the assisted institutions. However, 
it has been less successful in enabling people to obtain reliable access to impartial justice, 
strengthening citizen security, controlling endemic corruption, and holding the powerful 
accountable under the law.

Donor initiatives to support justice institutions have frequently assumed that increased 
institutional capacity will translate into improved performance, which, in turn, will 
influence societal attitudes toward democratic values and practices and enable a societal 
commitment to strengthen the rule of law. But experience has cast doubt on the validity of 
this assumption. 

Capacity strengthening remains important, but it does not necessarily lead to a societal 
commitment to reform. A transition from a primarily institution-centered approach to a 
broader strategy that focuses on the needs of the people and how their society responds 
to those needs can better serve to increase awareness, create incentives, and help to alter 
attitudes about the values of the rule of law, thereby fostering both commitment and capacity.
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The effectiveness of international support for the rule of law can benefit from reflection 
on evolving thinking about development. Relevant considerations include recognition 
of the essentially political character of the development process, the influence of power 
relationships within complex political and social systems, and the attitudes, preferences, 
and beliefs that shape those relationships.

The clear trend is toward politically smart development cooperation that is context-
specific, informed by behavioral science and political analysis, and directed at helping to 
enable societal commitments to embrace change. Where the change is transformational 
and threatens the interests of powerful forces, as in holding all equally accountable to the 
rule of law, broadly shared supportive attitudes, preferences, and beliefs are essential. 

We have learned that development cooperation efforts should rely on flexible, people-
centered, and results-oriented partnerships that respect local ownership. These 
partnerships should be problem-driven, iterative and adaptive, and continuously 
alert to the political, economic, and social dynamics of local context. Efforts should be 
implemented collaboratively through small steps, frequent reviews, and adaptation to 
evolving circumstances. That body of learning is certainly applicable to international 
support for the rule of law.

But reliance on the donor-recipient paradigm is not sufficient. The National Security 
Strategy and the Joint Department of State/USAID Strategic Plan provide authoritative 
confirmation that the interest of the United States in fostering adherence to the rule of 
law in developing countries has both a security and a development rationale. Experience 
has demonstrated the limitations of foreign assistance, by itself, to induce commitment 
to societal change, especially in situations where the change is transformational in nature 
and strongly opposed by powerful beneficiaries of the existing order.

Therefore, efforts to strengthen commitment as well as the capacity to advance the rule 
of law should involve a coordinated array of policy instruments in addition to foreign 
assistance. A coherent strategy should bring together the various agencies responsible for 
development cooperation and also bring into harmony their development efforts and the 
complementary work of the agencies that have lead responsibilities for diplomacy, public 
outreach, security cooperation, cultural ties, and trade and other economic relationships.

The United States should organize and launch a coordinated initiative to advance the rule 
of law as an integral aspect of its relations with developing countries, beginning in a few 
countries where there are significant U.S. interests, adequate resources, and reasonable 
prospects for success.

The Global Fragility Act provides an ideal structure for incorporating such an initiative 
within its required long-term global strategy and integrated country plans in selected 
priority countries. In addition to other advantages, including an emphasis on the rule of 
law in several country plans under the act will ensure continuing executive branch and 
congressional interest and attention, thereby providing incentives for coherent planning, 
coordinated program design, and sound execution.

With respect to countries not selected as priorities under the Global Fragility Act, the act’s 
framework still provides a valuable model for informing several freestanding initiatives 
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with coordinated leadership from the Department of State and USAID and, as much 
as possible, participation from and coordination with other U.S. agencies and other 
international actors.

Thoughtful and coordinated international support can help to advance the rule of law 
and enhance its contribution to sustainable development, an environment of peace and 
stability, and the protection of human rights, well-being, and dignity. The United States 
should be a global leader in providing that support.
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Annex – Illustrative of Statements of 
Rule of Law Principles

USAID, Essential Elements of the Rule of Law World Justice Project, Universal Princi-
ples of the Rule of Law

Order and security: The law should protect the 
exercise of rights, including rights to personal 
security and property.

Accountability: The government as well as 
private actors are accountable under the 
law.

Legitimacy: The law should represent the col-
lective will of the people and approximate the 
common good and, therefore, merit respect

Just laws: The laws are clear, publicized, 
and stable; are applied evenly; and protect 
fundamental rights, including the security 
of persons and contract, property, and 
human rights.

Checks and balances: There should be a sep-
aration of governmental powers that prevents 
the concentration and abusive exercise of 
power.

Open government: The processes by 
which the laws are enacted, administered, 
and enforced are accessible, fair, and 
efficient.

Fairness:

	 Equal application of the law: the laws 
are applied equally to all persons.

	 Procedural fairness: procedures by 
which the law is applied conform to 
accepted standards of fairness.

	 Protection of basic human rights and 
civil liberties: National legal systems 
meet minimum international human 
rights standards.

	 Access to justice: citizens have rea-
sonable opportunities to hold govern-
ments and others accountable under 
the law.

Accessible and impartial dispute 
resolution: Justice is delivered timely 
by competent, ethical, and independent 
representatives and neutrals who are 
accessible, have adequate resources, and 
reflect the makeup of the communities 
they serve.

Effective application: the laws are consistently 
enforced and applied.
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Tom Bingham, Ingredients of the General 
Principle of the Rule of Law*

EU Framework to Strengthen the Rule of 
Law

1. Accessibility of the law: The law must be 
accessible and so far as possible intelligible, 
clear, and predictable.

2. Law not discretion: Questions of legal 
right and liability should ordinarily be 
resolved by application of the law and not the 
exercise of discretion.

3. Equality before the law: The laws of 
the land should apply equally to all, save to 
the extent that objective differences justify 
differentiation.

4. The exercise of power: Ministers and 
public officers at all levels must exercise the 
powers conferred on them for the purpose 
for which the powers were conferred, without 
exceeding the limits of such powers and not 
unreasonably.

5. Human rights: The law must afford 
adequate protection of fundamental human 
rights.

6. Dispute resolution: Means must be 
provided for resolving, without prohibitive 
cost or inordinate delay, bona fide civil 
disputes which the parties are unable to 
resolve.

7. A fair trial: Adjudicative procedures 
provided by the state should be fair.

8. The rule of law in the international legal 
order: The rule of law requires compliance by 
the state with its obligations in international 
law as in national law.

Principles which define the core meaning of 
the rule of law include:

1. Legality, which includes a transparent, 
accountable, democratic, and pluralistic pro-
cess for enacting laws,

2. Legal certainty, which requires inter alia 
that rules are clear and predictable and can-
not be retrospectively changed

3. Prohibition of arbitrariness of the 
executive powers, which requires that any 
intervention by the public authorities in the 
sphere of private activities of any person, 
whether natural or legal, must have a legal 
basis and be justified on the grounds laid 
down by law

4. Independent and effective judicial 
review, including respect for fundamental 
rights, which requires that the acts of EU 
institutions are subject to review of their 
compatibility with the general principles of 
law and fundamental rights, and

5. Equality before the law, including respect 
for human rights and non-discrimination. 
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DFID, Constitutive Elements of the Rule of 
Law

Swiss Agency for Development and Coop-
eration, Key Elements of the Rule of Law

1. Public authority is bound by and 
accountable before preexisting, clear, and 
known laws.

2. Citizens are treated equally before the law.

3. Human rights are protected.

4. Citizens can access efficient and 
predictable dispute resolution mechanisms.

5. Law and order are prevalent.

1. Nondiscrimination and equality before 
the law: laws at all levels treat citizens equal-
ly and refrain from discriminating against 
certain groups.

2. The primacy of the constitution, the 
hierarchy of norms, and the substantive 
coherence of the legal framework: the 
constitution has priority over other laws, and 
there is a hierarchy of laws.

3. The government and administration 
are bound by the law: policy and decision-
making respect the limits and the guidance 
provided by the law.

4. Separation of powers between legisla-
tive, executive, and judicial authorities: 
the three branches of government fulfill in-
dependent yet interdependent functions that 
should remain separated, with mechanisms 
of mutual checks and balances.

5. Independence and impartiality of the ju-
diciary: the judiciary is not controlled by the 
other branches of the government, especially 
the executive branch, in order to prevent 
abuse of power.

6. Respect for human rights: human rights 
standards form the basis for state legislation 
and policy and are imperative for fair judicial 
processes.
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