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Preface

This report is the fourth in a series of CSIS reports that looks at a changing international 
environment. The first report, Globalization and National Security (December 2004), 
argued that the best response to the challenges of a globally integrating economy was to 
promote innovation. The second report, Waiting for Sputnik: Basic Research and Strategic 
Competition (March 2006), looked at links among research, innovation, and growth; it 
called for increased federal support for basic research. The third report, National Policies 
for Innovation and Growth in Mexico (May 2007), reviewed the elements of successful in-
novation systems. This fourth report builds on the earlier work by looking at another es-
sential element for innovation: the protection of intellectual property (IP).  

The context for all four reports is the transition to a globally integrated information 
economy, where the creation of new knowledge and new services has become a major 
source of growth. IP plays a central and shaping role in this context. IP has become more 
important as policymakers and businesses have focused on innovation. Because innova-
tion is the best source of growth, intellectual property rights (IPR) create innovation by 
linking ideas and production. The central themes of the current report are that strong IPR 
protection is essential for growth and that each government must address IPR in the con-
text of national strategies to promote innovation.
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Executive Summary 

Deep changes in the ways that people create ideas, goods, and wealth are reshaping the 
global economy. Those changes make innovation—the creation of new goods and servic-
es—the center of economic activity.

Intellectual property rights (IPR) are crucial for innovation. The extent to which coun-
tries protect intellectual property will determine how well they perform in the new eco-
nomic environment. Nevertheless, IPR is on the defensive because it is frequently assailed 
for creating monopoly, expanding poverty, and slowing innovation. The problem with 
such criticisms is that they are wrong. 

Arguments against IPR share four mistakes. First, they exaggerate the costs and risks 
of strong IPR. Second, they assume a narrowly focused and static set of government poli-
cies. Third, they often take a one-size-fits-all approach—particularly concerning “open-
ness”—that assumes each productive sector faces the same incentives and constraints. The 
threadbare notion that the digital economy is different and needs different rules is often 
brought up as part of the critique of IP. Finally, criticism of IPR has become a ploy to gain 
leverage in trade negotiations rather than a serious critique. 

 One criticism of intellectual property protection is that it is anticompetitive. But one 
conclusion to draw from the literature on intellectual property is that governments that 
adjust their national IPR policies and regulations can manage any potential anticompeti-
tive problem and mitigate any anticompetitive effect. For example, a patent system that 
combines transparency and certainty—and makes new information readily available to 
others to examine how a new product was made—will actually spur competition. 

Another argument is that IPR imposes unjustifiable burdens, unfairly extracts value 
from developing countries, and pays inadequate attention to the protection of traditional 
knowledge. The notion that IPR imposes unjust costs is open to question. A growing body 
of research suggests that the opposite is true and that under the right conditions (such as 
openness to trade) strong IPR promotes growth. The common belief that weak enforce-
ment benefits the copying nation at the expense of the producer nation fails to consider 
the damage to the copying nation’s own innovation capabilities. Countries with inadequate 
IP protection place an invisible ceiling on their own growth by creating disincentives for 
both domestic innovators and foreign investors.

Criticism of IPR reflects dependency theory, a 1950s’ explanation for wealth dispari-
ties among nations that held that the very structure of international economic relations 
exploited poorer countries. The theory’s chief problem is that it failed to predict or explain 
the rapid growth of many developing countries in the past two decades. Nonetheless, de-
pendency theory’s rhetoric remains powerful, and the belief that the global trade order is 
“structured” to exploit developing nations undergirds the conceptual map for the critique 
of IPR. 
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Weak IP protections speed some technology transfers and can be seen as just recom-
pense for past exploitation. The problem is that this argument does not take into account 
the effect of weak IP protection on domestic innovation capabilities. Weak IP protection 
increases dependence by depressing domestic innovation, which means a greater depen-
dence on foreign IP. In a global information economy, where the creation of new ideas and 
knowledge will be the most valuable economic activity, governments that impede creation 
of new knowledge will be doing their citizens and others a disservice.

 All the counterarguments undervalue the benefits of strong IPR for innovation. In-
novation entails risk; it is a gamble. The innovator wagers that future sales will repay an in-
vestment in creating a new product. IPR reduces the risk that another individual can copy 
an idea and reap the rewards without sharing the risks. Weak IPR creates uncertainty and 
disincentives for innovation. We know that in the absence of adequate IPR, fewer people 
will accept the risks involved with innovation and that the rate and scope of innovation 
will slow. 

Innovation is a complex process, and many factors affect it. IP is only one such fac-
tor. As many people have pointed out, strong IPR alone will not produce innovation. 
Nevertheless, the most innovative economies are clearly those with strong IP protection. 
Economies with weak IP protection are less innovative and less competitive in the global 
economy (see figure ES.1). 

Figure ES.1. IP Protection and International Competitiveness

Source: Data from Michael E. Porter, Klaus Schwab, and Augusto Lopez-Claros, The Global Competitiveness 
Report, 2005–2006: Policies Underpinning Rising Prosperity (London: Palgrave Macmillan, 2005). 
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 Executive Summary  ix

 The explanation for this correlation between IPR and performance is also complex. 
IP protection is part of the infrastructure of rules and laws that make economies more 
productive and more innovative. IP protection reduces the risks associated with innova-
tion: an inventor takes a gamble in creating a new product, whether it is a new soda or a 
new semiconductor that requires immense research and development (R&D) investment. 
Without IP protection and the incentives it provides, fewer people will accept the risks or 
will make the investments required for innovation.

Some argue that strong IPR is no longer important, as there are alternatives that will 
create equal or greater amounts of innovation. The problem with these alternatives is that 
they tend not to work. Government subsidies are inefficient compared to IPR. Greater 
openness may work for some intangible or digital products, but it does not work for most 
other products, particularly those that are tangible or that require large investments in re-
search or in production. The development and widespread use of digital technologies have 
substantially changed the cost of producing and sharing anything that can be reduced to 
bytes. Some analysts generalize the effect of digital technologies on software or music to 
all industries. That generalization is inaccurate. 

The rising cost of innovation means that weak IP could likely depress global eco-
nomic growth by slowing innovation. The amount of R&D required for the production of 
manufactured goods has increased steadily over the past three decades (see figure ES.2). 
That increase means that a company or person must spend more on first developing new 
knowledge in order to be able to make a new or improved product. Innovation is not 
cheap. Companies must spend an increasing amount of R&D to develop new products, 
and IP protections play a part in a company’s decision about whether to make that invest-
ment. If IP rights are weak, some investors will choose less-risky investments rather than 
spend on innovation.

Many countries have reached the inflection point for moving to stronger IP protec-
tion; some have gone well beyond it. Countries with strong industrial sectors and with 
adequate trade and financial facilities need effective IP protections to advance their own 
interests. Often, they are middle-income countries that have not met expectations for 
growth. Those nations would benefit most from improving IP protection. The benefits 
could include greater technology transfer; more foreign direct investment; and, most im-
portant, an accelerated rate of national innovation. For those countries, strong IP protec-
tion is one of the competencies required for successful participation in the global informa-
tion economy.

Strong and effective IPR systems have two components: compliance with international 
standards and effective national enforcement. The World Trade Organization’s Agreement 
on Trade-Related Aspects of Intellectual Property Rights (TRIPS) is the basic international 
standard for IPR. National enforcement requires an active customs service and consistent 
court actions. Enforcement of IPR is a good measure of a country’s business environment. 
A country with weak IPR is probably weak in other key government services as well, and 
is a riskier place to do business for both domestic and foreign companies.
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Figure ES.2. R&D Requirements for Manufactured Goods
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Source: Data from Peter Sheehan and Greg Tegart, Working for the Future: Technology and Employment in the 
Global Knowledge Economy (Melbourne: Victoria University Press, 1998), 43. 
The index of knowledge composition for a country’s exports is defined by weighting industries’ share of 
total manufacturing by the average Organization for Economic Cooperation and Development (OECD) 
R&D/Production ratio for an industry for the period 1987–1989 and dividing by the average R&D 
weight.

A well-constructed IP system accelerates innovation. Risks to competition exist, but 
these risks are wildly overstated. The key to controlling risk lies in finding the balance be-
tween protection and openness. Policymakers must address this crucial task, and econom-
ic integration and technological change can make this a dynamic problem—one in which 
a solution that was adequate in the past may not work for the future.

Dislike for markets and globalization or nostalgia for tired ideologies should not drive 
policy. Weak IP protections damage growth. More important, the damage from weak IP 
protections to developing nations’ abilities to innovate and grow outweighs any temporary 
benefit. IP protection is not sufficient in itself for innovation and growth, but if innova-
tion, growth, and an end to poverty are our goals, then strong IP protections are crucial.

Can we draw a single conclusion from global experience and from the extensive de-
bate over IPR? It is that countries with strong IPR are better economic performers. The 
performance benefits that these countries get from strong IPR will increase only as the 
focus of economic activity centers on the creation of new knowledge. Countries with weak 
IPR have not performed as well as others and will perform even less well in the future 
knowledge economy if they do not improve their IP rules and the enforcement of rights.
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Economies in Transition 

If our objective is to maximize economic growth, are we striking the right balance in our 

protection of intellectual property rights? Are the protections sufficiently broad to encour-

age innovation but not so broad as to shut down follow-on innovation?—Alan Greenspan, 

former chairman of the U.S. Federal Reserve System

We are in a period of economic transition that combines the global integration of econo-
mies—globalization is familiar to all—with the transition to a knowledge economy, where 
the creation of intangible products (ideas and services) will be more important for nations 
than will manufacturing, extraction, or agriculture. Intellectual property rights (IPR) will 
play a defining role in this global knowledge economy, because they are crucial for stimu-
lating innovation, the process that takes an idea and turns it into a good or service. Most 
countries have realized that their ability to accelerate innovation will determine how well 
their economies will do in the future.

Three centuries ago, most people worked on farms. One century ago, the fastest-grow-
ing economies were industrial. Today, knowledge creation is the fastest-growing source of 
wealth. Some call this phenomenon the “conceptualization” of production.1 Data on trade 
and economic activities show the degree of the transition. Figure 1.1 shows the growing 
importance for creating wealth of intangible products (products that are not embodied in 
a physical good). The creation of knowledge, rather than the production of physical goods, 
drives economic growth.

Creating new information has also become a more important for production.  
Figure 1.2 shows that the amount of research and development (R&D) required to pro-
duce manufactured goods has increased steadily over the past three decades. That increase 
means that a company or person must spend more on first developing new knowledge in 
order to be able to make a new or improved product. Innovation is not cheap. Companies 
must invest more and more resources in R&D to develop new products. IP protections 
play a part in a company’s decision about whether to make that investment. If IP protec-
tions are weak, some investors will choose less-risky investments rather than spending on 
innovation. 

Technological change makes this a dynamic and changing situation. As knowledge 
creation and information has become more valuable, people have developed technologies 
that make creating and applying knowledge easier. These information technologies have 
greatly lowered the costs associated with acquiring and using information of all kinds. The 
rapid development and widespread use of digital information technologies also substan-
tially lowers the cost of producing, acquiring, duplicating, and sharing some goods.  
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Figure 1. 2. R&D Intensity 

 
Source: Data from Peter Sheehan and Greg Tegart, Working for the Future: Technology and Employment in the 

Global Knowledge Economy (Melbourne: Victoria University Press, 1998), 43. 
The index of knowledge composition for a country’s exports is defined by weighting industries’ share of 
total manufacturing by the average Organization for Economic Cooperation and Development (OECD) 
R&D/Production ratio for an industry for the period 1987–89 and dividing by the average R&D weight. 

Figure 1.1. Global Value Added by Services, Manufacturing, and Agriculture
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Anything that can be reduced to bits and bytes can now be copied and sent across con-
tinents for fractions of a cent. The new technologies have increased the demand for new 
information and services, but they also create serious challenges for competitiveness.

In this new economy, a nation’s ability to create and to use knowledge will be one of 
the primary determinants of its economic success. This has serious implications both for 
the global economy and for developing nations. In the future, countries will need to in-
crease the emphasis on innovation in their economic and development policies because 
innovation helps both mature and developing economies to become more productive and 
make better use of resources. Innovative economies are wealthier, and the ability to in-
novate will determine how quickly economies will grow. Countries that do not promote 
innovation will see a relative decline in their economic standing.

Promoting innovation is an increasingly important focus for economic policy, but the 
policies needed are not always easy to discern. Innovation is a complex process involving 
many elements—political, economic, and cultural. No single element is by itself sufficient. 
Some elements, however, are necessary for innovation to occur. Those elements include an 
adequate supply of human capital—a trained and educated workforce, a financial system 
favorably inclined toward risk, an openness to change and competition, and the necessary 
rules to reduce the hazards that would otherwise deter innovators.

Governments play a central role in promoting innovation. Governments can provide 
the structure and key educational resources for innovation. Government policies shape 
individual attitudes toward risk and incentives in ways that make innovation more or less 
attractive. If the right incentives exist, people will learn the skills and will undertake the 
R&D work needed for a knowledge economy. If these incentives are diminished, the num-
ber of people who choose to create new ideas or products will also decrease.

One of the most important sets of incentives for innovation comes from the protection 
of intellectual property (IP). Countries began to protect IP at the start of the industrial 
age, when innovation and technological change began to reshape economies that were 
largely agricultural. Early rules gave an innovator exclusive rights to make the new good 
he or she had created. This compensation increased innovation. Then, cognizant of the 
risks that those exclusive rights posed for further development, IP rules evolved to give 
the innovator exclusive rights in exchange for a degree of transparency. Finally, as trade 
among nations grew, governments realized that international IP protections would further 
reduce risk and expand opportunities. Through an evolutionary process over the course of 
the nineteenth century, the fastest-growing economies developed policies and processes to 
protect intellectual property and to incentivize innovation. 

What we are seeing now in global economic integration goes far beyond the classic 
patterns of trade between nations, but trade increases both the value and the risk to inno-
vation. The value increases because an innovator has access to a much larger market. The 
risk increased because trade brought wider access to the ideas behind innovation. Wider 
access without protection meant copying; copying meant greater risk for innovations; 
greater risk meant that potential innovators would choose to spend their time and money 
doing something else besides inventing. 
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Some deny that there is a relationship between IPR and innovation, or say that tech-
nological change is eroding the link. Those statements do not stand up to close scrutiny. 
Innovation is a gamble because it involves spending time and money on an activity that 
produces no immediate return. The innovator gambles that future sales will repay the in-
vestment he or she makes in creating a new product. Intellectual property rights reduce 
the risk of this gamble.2 If an innovator succeeds in developing a product that has success 
on the market, IPR will reduce the chance of loss if another company or individual comes 
along and copies the innovation, thus reaping some of the rewards without having to 
make the investment or take the risk. 

In the absence of adequate IPR, fewer people will take the innovation gamble. The rate 
of this decrease will differ among technologies and industries, but the general effect is un-
deniable; the pace and scope of innovation will slow as a result. Because innovations tend 
to diffuse rapidly from country to country, a decline in innovation in one country can im-
poverish all.

Of course, an IPR regime is not an unalloyed blessing in the near term. Overly strict 
protection of IPR can also damage innovation. A patent provides an inventor with a tem-
porary monopoly. The length of time that the monopoly exists, the scope of the patent, 
and the degree of transparency provided by the patent into ideas behind the new inven-
tion affect the potential benefits of IPR. An overly restrictive IP regime may damage inno-
vation and growth as much as a regime in which protections are too weak. 

Those risks, however, are easy to overstate. Policies based on an overestimate of IPR 
risks will slow growth and development. In a static environment, where change is slow 
and competition is limited, a patent creates the potential for monopoly. But we are not in 
a static environment. A patent system that provides transparency and public access to new 
information can actually increase innovation. Finding the balance between protection and 
openness has been a crucial task for policymakers, and economic integration and techno-
logical change make this a problem in which a solution that was adequate in the past may 
not work for the future. 

Many arguments are made against the benefits of IPR for growth and development. 
Those counterarguments share four general problems. First, they exaggerate the costs and 
risks of strong IPR. Second, they often assume a narrowly focused and static set of govern-
ment policies rather than policies that adjust to manage any potential problems posed for 
competition or innovation. Third, they often take a one-size-fits-all approach, particularly 
concerning “openness,” which assumes that each productive sector faces the same incen-
tives and constraints with respect to IP. The old and somewhat tattered argument that the 
digital economy is different and follows different rules is often produced as part of this 
critique. Finally, opposition to IPR has become a rhetorical device used to gain advantage 
in trade negotiations, with its appeal to the “global south” in the larger debate between de-
veloped and developing countries and for those who dislike market-oriented policies and 
globalization. 

Perhaps the largest problem for arguments against strong IPR is that the countries that 
have good IP protections consistently grow faster than do those without protections—
probably because IPR is part of a set of policies and rules that support growth and innova-
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tion. The close linkage between innovation and strong IPR has serious implications for 
economic growth. As countries develop, they reach a point where innovation becomes the 
most important factor for new growth. In such an environment, inadequate protection for 
IP constrains innovation and slows growth. Balanced polices that protect IP will promote 
innovation and growth. The alternative—weak IPR—helps produce the conditions for less 
innovation, slower growth, and continued poverty.

This conclusion runs contrary to much of what is said about IPR. Understanding why 
this is so involves a complicated story that has more to do with global politics than it does 
with economics, law, or the traditionally dry negotiations over trade. The multilateral in-
stitutions created after the second world war provide a forum for less-developed countries 
to advocate a redistribution of wealth, supported by various rationales—such as repay-
ment for colonialism or the imperative for social justice. 

These are noble goals, but the international community is far from a consensus on the 
costs and benefits of IP protection. Is this a zero-sum game in which developing countries 
grow quickest with weak IP protection, while developed countries can only maintain their 
incomes by using strong IP protections to demand the full return on knowledge creation? 
If the politics of this debate goes wrong, the zero-sum outcome is most likely. Yet, a review 
of the history of international economics suggests that this sort of beggar-thy-neighbor 
strategy ends up impoverishing all. There is an alternative outcome that optimizes growth 
for both developed and developing countries, an outcome that takes the move to a knowl-
edge economy into account and seeks to increase the stock of knowledge globally. Increas-
ing the stock of knowledge benefits both developing and developed countries. The central 
question behind this effort is: how is it best accomplished?

From the earliest days, public policy has recognized that a balanced approach to IP 
protection is best for innovation, but that balance is increasingly being eroded in interna-
tional debates. The terms of discussion have shifted too far in one direction; the result is 
that IP protection is undervalued, particularly concerning its contributions to innovation 
and growth.

Notes
 1. Alan Greenspan, chairman, U.S. Federal Reserve System, “Intellectual Property Rights” (remarks at 

the Stanford Institute for Economic Policy Research Economic Summit, Stanford, CA, February 27, 2004), 
http://www.federalreserve.gov/BoardDocs/speeches/2004/200402272/default.htm

2. Ibid.
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Status of International IPR

Balance, compromise, and moderation—once the driving forces of a copyright system that 
valued innovation and protection equally—have become endangered species.—Creative 
Commons Web site

Intellectual property rights are on the defensive. Some would argue that this is the unsur-
prising result of success by the United States and other developed nations to secure new 
and stricter rights agreements that, in the view of their opponents, fail to take into consid-
eration the needs of developing countries and the effects of technological change. A broad 
intellectual assault is being waged against the appropriateness of strong IPR, with IPR be-
ing portrayed as an obstacle to innovation, growth, and a more just international order.

This outcome is ironic because for much of the past two centuries, the improvement 
of norms, regulations, and treaties for IPR was one of the keys to increasing economic 
growth and extending the rule of law internationally. The creation of a treaty system that 
protects IP is one of the triumphs of the last 125 years. Increases both in international 
trade and in the rate of innovation of new products and techniques (both trade and in-
novation had grown slowly or not at all before 1700) meant that the need for multilateral 
protections had markedly increased. In response, a group of countries negotiated to cre-
ate international protections that became the 1883 Paris Convention for the Protection 
of Industrial Property and the 1886 Berne Convention for the Protection of Artistic and 
Literary Works.1 Nations built an international structure of IP agreements because they 
believed they were all better as a result.

Numerous other treaties governing the treatment of specific technologies, such as the 
1989 Treaty on Intellectual Property in Respect of Integrated Circuits, have augmented 
IPR’s international structure. More than 30 global arrangements, as well as a variety of 
regional arrangements, govern different aspects of intellectual property protection (see ap-
pendix C for a listing of the various IP agreements). Those treaties and other agreements 
are among the first and most successful of many efforts by governments to take collective 
action to reduce the risks and costs of international trade.

Because the administration of those assorted treaties was burdensome and duplicative, 
in 1967, United Nations members agreed to merge the many IP administrative bodies into 
a new UN agency, the World Intellectual Property Organization (WIPO). In 1974, WIPO 
began operating with a more expansive mandate to consolidate, streamline, and harmo-
nize national practices and the administration of IP treaties. WIPO has had much success, 
but it has become the target of widespread criticism in the past few years.2
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Criticism of WIPO and TRIPS 

One criticism of WIPO is that because it is a UN body where only governments are rep-
resented and because it is too attuned to corporate interests, it cannot adequately consider 
the view of ordinary consumers. WIPO does have a legitimacy problem, but this same 
problem faces the rest of the United Nations. The source of this criticism goes beyond IP 
issues. Many international institutions face declining public support. The UN, the Inter-
national Monetary Fund, and the World Bank suffer from fatigue, from doubts about the 
benefits of globalization, and, in the case of the UN, from a loss of legitimacy and author-
ity. WIPO, as a UN organization, shares in this larger political problem. 

WIPO is also an appendage of the World Trade Organization (WTO) and it is dam-
aged by the decline in support for free trade. Trade negotiations have always faced the 
problem of persuading governments that their interest was served by exchanging narrow 
national protections for broader international cooperation. In recent years, self-interest 
has become the major and perhaps dominant theme as new and powerful players attempt 
to use the WTO to extract unilateral advantage. The larger decline in the legitimacy of in-
ternational institutions further weakens WIPO and its work.

 Intellectual property rights are closely linked to trade liberalization, and waning en-
thusiasm for free trade erodes support for IPR. The most important and the most visible 
agreement on intellectual property, the WTO’s Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS), was a product of the 1994 Uruguay Round on Trade Liberalization. 
WTO members agreed to TRIPS after an intense effort by developed countries to win 
approval for a treaty to protect intellectual property. A special WTO council administers 
TRIPS, which sets standards for IP protection. Those standards are based on many of the 
provisions of the Paris and Berne Conventions and thus commit WTO members to ob-
serve them. The linkage between trade liberalization and IPR created by TRIPS has proven 
to be a powerful incentive. Countries will agree to protect IPR so they can join the WTO 
and gain the benefits of liberalized trade. 

Efforts to secure additional protections for IP—TRIPS-plus—complicate the status of 
international IP norms. The motivation for TRIPS-plus was the discovery that, although 
many nations agreed to TRIPS, those nations were unable or unwilling to meet its require-
ments. TRIPS laid down minimum international standards for IPR protection but did not 
clearly specify enforcement requirements. This was a major weakness in the agreement. 
TRIPS also provided discretion in national implementation, leading to uneven application 
of its rules. Furthermore, although TRIPS created a dispute-resolution mechanism housed 
at the WTO, many countries perceived this mechanism as slow and cumbersome. TRIPS-
plus extends TRIPS to allow for higher and more-extensive levels of protection as long as 
the general principles of most-favored-nation status and national treatment are continued. 
This provision allows nations to seek strengthened IPR treatment outside of TRIPS.

TRIPS-plus has become part of the various bilateral free trade agreements negotiated 
by the United States and European Union (EU) in the absence of progress in multilateral 
trade negotiations. Its provisions cover a variety of IP-related issues. Those issues include 
(a) extension of the period for which copyright or other protections apply, (b) agreement 
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to subsidiary IP treaties, (c) a strengthening of penalties and other enforcement measures, 
(d) strengthened treatment for trademarks and geographically based brands, and (e) alter-
native dispute-resolution mechanisms.3 

TRIPS and TRIPS-plus have become lightning rods for criticism, however. Pharma-
ceuticals and software have been flashpoints, but the general criticism is that TRIPS works 
against development and reinforces poverty. In fact, much of the tension over TRIPS is 
the result of broader economic changes. First, the risk to IP is greater than in the past. As 
technology and skills diffuse around the world, more countries have the ability to copy 
existing intellectual property. As the cost of developing the next iteration of a product or 
technology has increased, the risk of loss from unapproved copying has increased with it. 
Second, as intangible products and knowledge make up a greater share of the output of 
developed economies, there is greater pressure in those economies to protect IP. Finally, 
the disparities between developed nations and developing nations have increased tensions 
as some nations grow rapidly while others seem stuck. TRIPS can be demonized as an 
obstacle to public health or to technology transfer or some other cause that explains this 
disparity. 

The emotions that surround TRIPS, however, can work against economic growth. The 
agreement attempted to address concerns by calling, in article 7, for intellectual property 
protection that would contribute to technical innovation and for the transfer of technol-
ogy that would benefit both producers and users of intellectual property and would im-
prove economic and social well-being. This principle is a focal point for tension, because it 
opens a window for the diminution of IPR.4 

The decision in 2007 to add development to the TRIPS agenda was another effort to 
address criticisms. However, adding development to the IP agenda has the potential to be 
counterproductive. A development agenda that assumes that weak IPR accelerates growth 
will do more damage than good. If essential protections are weakened on the basis of an 
inaccurate critique of IP or on the basis of theories of growth and innovation that under-
value IPR, then a development focus could actually slow global growth. 

The Development Agenda at WIPO

A broad overview of the international discussion of IPR would describe a series of im-
provements and international agreements that increased IP protections in the 100 years 
since 1883 and the Paris Conventions. The concept of IPR is firmly embedded in the in-
stitutions of global trade negotiations. If TRIPS was the high point of international IPR, 
a period of reaction has followed it. A powerful sentiment among developing countries is 
that the “deal” won by IPR proponents in the 1990s was unbalanced and imposed serious 
costs on the “global south.” This argument has damaged support for IPR.

In August 2004, Brazil and Argentina proposed that WIPO expand its agenda to look 
at the relationship between IP and development.5 Their goal, which a number of other 
developing countries supported, was to make WIPO more responsive to the needs and in-
terests of such countries. Their proposal identified a “knowledge gap” between developed 
and developing countries and called for an assessment of WIPO to ensure that the costs of 
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IP protection did not outweigh the benefits and that the WIPO work would take into con-
sideration the concerns about “new layers” of IP protections.

The development agenda reflects a relatively new dynamic at WIPO. This dynamic 
involves partnerships between less-developed countries and pro-development nongov-
ernmental organizations (NGOs). The views of those NGOs are shaped by the debates 
over open-source software, the need to defend the “creative commons,” and the concerns 
about genetically modified foods and other new biotechnologies. In some cases, the views 
reflect an element of anti-globalization. The crux of such concerns is that WIPO’s efforts 
to strengthen IP protections had gone too far and posed some new kind of risk for “civil 
society.” The partnership between western NGOs and developing countries provides a so-
phisticated challenge to IP protection. 

The assumption behind the challenge is that the current IP regime pays too little at-
tention to development. Some would go further and argue that WIPO and TRIPS actually 
work against development. Some nations have shrewdly exploited the IPR debate and use 
the “cost” of compliance to TRIPS as a counterweight to other trade concessions. Those 
nations portray exceptional cases that can cast IPR in the most unfavorable light as the 
norm. Moral arguments driven by legitimate concerns over poverty and public health also 
play a role and provide the energy for opposition to IPR. 

These arguments have a somewhat antiquated tang, and appear to be detached from 
the requirements for growth in the emerging knowledge economy. The nature of global 
economic activity has changed, but negotiating positions have not changed with it.6 

Opponents of strong IPR have exploited missteps taken by copyright and patent 
holders. The source of those missteps has been the efforts of the holders to protect their 
businesses in the face of rapid technological change and to use IP to gain competitive ad-
vantage. Efforts by businesses to hamper competitors by making patent violation claims 
give IPR a bad reputation. When the University of Alabama threatens an artist for paint-
ing pictures of its football team, the “Crimson Tide,” or when entertainment companies 
attempt to block the development or sale of consumer technologies that permit copying, 
they damage efforts to promote IPR and are easily portrayed by opponents of IPR as a 
threat to innovation. 

Arguments based on saving a business model undermined by technological change 
will ultimately be untenable, but in the interim, they can reduce support for the strong IP 
protections needed in the knowledge economy. Successes in the United States in extend-
ing the copyright applied to cartoon characters or punishing those who copy recorded 
music have created a strong public backlash, as has unhappiness in many nations over the 
painful adjustment to a new kind of economy. Free trade and IPR have lost some of their 
luster. The story told against IPR is very powerful, if not very accurate.

Notes
1. The Paris Convention established legal protection for industrial property. Among its key principles is 

“national treatment,” where member states agree to provide nationals of other member states the same pro-
tections for industrial property as they afford to their own nationals. There were only 11 signatories at first; 
now there are 171. The Berne Convention also has national treatment as a guiding principle. It prescribes 
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minimum standards of protection, such as the length of copyright protection, for works created in one 
country and sold in another.

2. Critics of TRIPS, WIPO, and international IPR generally include Vandana Shiva and Peter Drahos. 
See Vandana Shiva, “North-South Conflicts in Intellectual Property Rights,” Peace Review 12, no. 4 (2000): 
501–8, http://www.biotech-info.net/north_south.pdf; Peter Drahos and David Henry, “The Free Trade 
Agreement between Australia and the United States,” BMJ 328 (2004): 1271–72, http://www.bmj.com/cgi/re-
print/328/7451/1271.pdf.

3. For background, see section 5, “The Genesis of TRIPS-Plus,” http://www.bilaterals.org/article.
php3?id_article=1790. For a discussion of the contrasting approaches to TRIPS-plus by the United States 
and the European Union, see “The European Approach to Intellectual Property in European Partnership 
Agreements with the African, Caribbean, and Pacific Group of Countries,” discussion paper, April 2007, 
http://www.ciel.org/Publications/EU_EPAs_Draft_18Apr07.pdf.

4. For an overview of article 7 of TRIPS, see World Trade Organization, “TRIPS: A More Detailed Over-
view of the TRIPS Agreement,” http://www.wto.org/english/tratop_e/trips_e/intel2_e.htm.

5. See WIPO’s documents at http://www.wipo.int/documents/en/document/govbody/wo_gb_ga/doc/ 
wo_ga_31_11.doc.

6. For an overview of the recent activity on the development agenda, see Intellectual Property Watch, 
June 18, 2007, http://www.ip-watch.org/weblog/index.php?p=656&res=&res=1024&print=0.
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C h a p t e r  3

The Critique of IPR

A vigorous set of criticisms are leveled against IPR. They capture popular discomfort with 
globalization and market economics. They draw on Western guilt over developing coun-
tries’ poverty and the legacy of European imperialism. They appeal to the sense of injus-
tice felt by less-developed nations and a desire to ascribe lack of development to external 
causes. Opposition to strong IPR is buttressed by national interests in trade negotiations, 
and by legalism and missteps among prominent IP holders. This blend creates a powerful 
cocktail with strong emotional appeal. 

The best single summary of the many charges laid against IPR is found in WIPO’s 
Geneva Declaration on the Future, which committed the organization to pursuing a de-
velopment agenda. Focusing IP on development is a good idea, if that focus is based on a 
close understanding of how economies actually grow and how new products and services 
are created. In contrast, a development focus based on appealing myths and self-inter-
est will erode international consensus and will cost the global economy some appreciable 
degree of growth without providing any real benefit. A real risk exists that the WIPO de-
velopment agenda will fall into this latter category, judging from the rhetoric found in the 
declaration, which opens with a long list of problems attributable to IPR. The parade of 
charges states the following:

Without access to essential medicines, millions suffer and die.

Morally repugnant inequality of access to education, knowledge, and technology 
undermines development and social cohesion.

Anticompetitive practices in the knowledge economy impose enormous costs on 
consumers and retard innovation.

Authors, artists, and inventors face mounting barriers to follow-on innovation.

Concentrated ownership and control of knowledge, technology, biological re-
sources, and culture harm development, diversity, and democratic institutions.

Technological measures designed to enforce intellectual property rights in digital 
environments threaten core exceptions in copyright laws for disabled persons, 
libraries, educators, authors, and consumers, and undermine privacy and freedom.
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Key mechanisms to compensate and support creative individuals and communities 
are unfair to both creative persons and consumers.

Private interests misappropriate social and public goods, and lock up the public 
domain.1

The declaration’s list can be summarized in three main themes: IPR regimes create 
monopolies and an anticompetitive environment, they retard innovation by denying ac-
cess to knowledge and technology, and they impose unjust costs on the developing world 
for access to crucial goods (in particular, medicines). 

Those charges are important, and they deserve scrutiny. An examination should in-
volve a number of elements, including a pragmatic review of real-world experiences, a re-
view of the academic literature, and a consideration of alternate explanations for some of 
the negative outcomes ascribed to IPR in the declaration’s parade of accusations. 

Monopolies and an Anticompetitive Environment

Patents and copyrights do create a specific and limited kind of monopoly. They inhibit 
competition for specific innovations for some set time. The argument is that those con-
straints produce a damaging anticompetitive environment and that those anticompeti-
tive results damage both consumer interests and innovation. One analysis of the problem 
states flatly, “Copyrights, patents, and similar government-granted rights serve only to 
reinforce monopoly control, with its attendant damages of inefficiently high prices, low 
quantities, and stifled future innovation.”2

Unsurprisingly, the conclusions of economic literature are at times ambiguous on the 
subject of IPR and monopoly. To some extent, those who dislike IPR are more likely to 
perceive harmful anticompetitive results. A dispassionate view suggests, however, that al-
though IPR certainly carry the risk of damage from anticompetitive behavior, any actual 
damage appears to be overstated. 

One central conclusion that we can draw from the literature it is that although risk ex-
ists, national policies and regulations for IPR can shape and mitigate any anticompetitive 
effect. The key elements for mitigation are transparency and patent duration. Patents that 
provide transparency—where others can readily examine the information on how the new 
product was made—will spur innovation. Some evidence indicates that within a year of a 
patent’s being granted, other inventors are using the information contained in it to create 
new products and to build on the discoveries contained in the original patent.

As part of their efforts to improve quality in the patent issuance process, major patent 
offices are digitizing their records and improving their search capabilities. Increased trans-
parency will be an additional benefit from those efforts. As more patents move online, as 
patent databases become accessible from the global Internet, and as patent search tools 
are refined, transparency will increase for both developed and less-developed countries, 
which should promote innovation globally. 
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The duration of the protection for intellectual property can also be used to mitigate the 
risk of anticompetitive behavior. The term of the patent or copyright determines the life of 
any “monopoly.” Of course, too short a duration will reduce the chances that an inventor 
can recoup the costs of invention, which will, in turn, deter some people from pursuing 
potential innovations. A well-designed policy will balance the benefits of short duration 
against the effects on innovation. 

The precision and scope of the patent and the kind of product to which the patent ap-
plies will also limit the scope for monopoly. Broadly drawn patents that catch more than 
the original contribution of the innovator can reduce innovation. Inadequate application 
of the “inventive step” or “non-obviousness test”3 required for most patents, which results 
in something obvious receiving patent protection, can also have a damaging effect on 
innovation. 

Some evidence exists that if a patent creates a monopoly, that limitation acts as an in-
centive for others to create similar goods or services that do not infringe on the original 
patent. In fact, examples are difficult to find of the monopolies that patents allegedly cre-
ate. In most cases, a competing technology has appeared in a relatively short period. One 
example might be computer operating systems, but this monopoly certainly attracted the 
interest of competition regulators and, eventually, produced alternative systems. 

Astute government action can avoid the anticompetitive effects or monopolies that 
IPR allegedly creates. A well-designed and adequately enforced IP system will eliminate 
the anticompetitive risk and will expand the opportunities for innovation. This system 
would ensure broad access and transparency to information contained in patents and 
would limit duration to a reasonable length of time to allow for cost recovery. 

Some critiques of IPR accept the fact that effective regulation of anticompetitive activi-
ties eliminates most of IPR’s monopoly risk but argue that because developing countries 
lack this regulation, stronger IPR should be avoided. This argument does not make sense. 
First, national monopolies in the developing world are not the consequence of IPR but of 
statist economic policies and government restrictions. Second, improving IP protection 
should be encouraged as part of a broader effort to improve governance, and using poor 
governance as a reason not to make improvements would seem to lock in slow growth. Fi-
nally, a national monopoly would be undermined if a country were open to trade, because 
that openness would allow the importation of competing products.4 

Concerns about the monopoly effect of IPR are increasingly divorced from the larger 
economic context of globalization. A globally integrated economy clearly reduces the risk 
of monopoly. A global market expands competition, if only by increasing the number of 
potential competitors and products, making it increasingly difficult for any one producer 
to establish a monopoly. It is harder for a single company to monopolize production, giv-
en the elimination of trade barriers and the global diffusion of technology, scientific skills, 
and productive capacity. This diffusion expands the possibility for a competing invention 
or company to appear. Alternative technologies that fall outside the ambit of a particular 
patent and that deliver the same service will expand competition; competitors copy a suc-
cessful service as quickly as they can develop an alternative technology to deliver it. 
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Business Models and IP

The blurring of lines between a defense of IPR and a defense of a particular business 
model complicates a discussion of the relation between IPR and innovation. A failure to 
recognize that much of the debate over intellectual property (particularly outside the de-
velopment context) is actually about the viability of business models hampers analysis and 
policy development. 

Technological change is one of the primary reasons that business models change. 
When commercial air transport appeared, and as the range and safety of aircraft in-
creased, that development undermined the business model for transatlantic passenger 
ships. When compact disks appeared, they undermined the market for tapes and tape 
players, just as tapes and tape players had undermined the market for phonographic 
records. Of course, if the incumbents had been able to block the new technology, their 
market could have been preserved. French economist Frederic Bastiat satirized the desire 
for using government action to block competition in a petition purportedly from candle 
makers to the French government, asking for a regulation that all windows be walled over 
because they allowed ruinous competition from the sun.5 

Digital information technologies put immense pressure on business models for indus-
tries, such as music, film, newspaper, software, and services. Digital information technolo-
gies offer new and cheaper ways to create and distribute these “intangible” products and 
services. Some analysts have generalized the effect in those sectors to all industrial sec-
tors.  These analysts argue that the link between IPR and innovation is broken because the 
greater openness, collaboration, and access to information brought by new technology will 
increase the rate of innovation enough to compensate for weaker IPR. This argument does 
not hold, however, for products where risks are great or that require a heavy investment in 
research or in production. 

The most extensive defense of IP has been made for copyrighted material. Industries 
that deal with copyrighted material are under the greatest pressure from the new digital 
technologies. Efforts to preserve the market for compact disks against the Internet bear 
some resemblance to Bastiat’s satire. The $14 or more once charged for a CD reflects 
in good measure the costs of copying and distribution. The cost of the music (which is 
turned into a digital file as it is being recorded) and equipment is relatively small. The 
move to the less costly distribution process offered by the Internet will lower the prices 
of producing recordings, but it could also make redundant the many intermediaries cur-
rently involved in the distribution of disks.

With the advent of digital technologies, the cost of copying intangible products has 
fallen dramatically. Software, films, and music—digital products—are intrinsically sus-
ceptible to copying and sharing and have become the major focus for “piracy” and, more 
important, for evolving business models that are reshaping those industries as distribution 
costs fall rapidly. The old business models for such products are no longer sustainable.

Digital products are protected by copyright. In contrast, patents usually cover ad-
vanced technologies. Important differences exist for national innovation strategies be-
tween the two. Copyright is primarily a trade issue—information-producing countries 
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lose when copyrights are not protected. A failure to protect copyright slows trade coopera-
tion, which has several disadvantages for developing countries. As advanced economies 
move further into knowledge creation as the source of wealth, those economies may be 
less willing to open their domestic markets to producers of tangible products in develop-
ing countries that do not protect information exports. 

Patent protection, in contrast, is an issue for both trade and domestic growth. A failure 
to protect patents will discourage technology transfer, will negatively affect foreign invest-
ment decisions, and will disincentivize domestic innovators. In the near term, the com-
panies that copy foreign technology will benefit, but, in the long term, the entire nation’s 
economic performance will suffer. This situation is not black or white—not all investment 
in innovation will cease if protections are inadequate—but the rate of investment or inno-
vation will be less than would be the case with adequate IPR.

Do Intellectual Property Rights Block Innovation?

The assertion that IPR regimes are an impediment to innovation requires greater scrutiny. 
In a few cases, such as the 2001 U.S. Digital Millennium Copyright Act (DMCA), an over-
extension of IP protection may put some kinds of innovation at risk.6 The DMCA crimi-
nalizes production or dissemination of technologies, devices, or services that can be used 
to circumvent copyright protections (e.g., the encryption used in digital recordings). The 
EU’s Copyright Directive, also passed in 2001, is similarly restrictive. Anecdotal evidence 
indicates that academic researchers into encryption technologies have felt a chilling ef-
fect because of DMCA, perhaps because of its criminal penalties. The best that can be said 
about the DMCA is that it was a good-faith first effort to adjust copyright protections to 
digital technologies and that it will need revision in the future. 

Problems arise, however, when we try to generalize the effects of the DMCA to the 
entire economy. DMCA did not become a precedent for restrictive legislation for other 
technologies. DMCA sought to ban certain kinds of research. It would be difficult to ex-
tend this approach to other sectors, unless a government was willing to ban research into 
competitive products. If anything, the risk created by the DMCA is that any nation foolish 
enough to pass more-expansive variants would see innovation shift outside its borders. 

This kind of overgeneralization is a central flaw in many of the counter-IPR argu-
ments, and it is a crucial pitfall for policymakers to avoid as they seek to increase innova-
tion. The evidence does not sustain the assertion that IPR restricts access to the knowledge 
and technology needed for further innovation. The patent process, by publishing informa-
tion about a new product, increases innovation. Patents add to the stock of public knowl-
edge. In addition, the ability of a patent holder (or nation) to restrict access to knowledge 
or technology has been undercut by the rapid rate of technological change, the diffusion 
of technology and skills to many countries, and the changes in the way scientific research 
is conducted (the most productive science is increasingly conducted by multinational 
teams). 
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For IPR to have a chilling effect on innovation, countries must actually enforce the 
rules for intellectual property. If innovation is chilled in those countries where IPR protec-
tions and enforcement are weak, the cause must lie elsewhere. A complex set of factors 
explains why the rate of innovation is lower in some countries than in others, but part of 
any explanation about a low rate of innovation in these countries must be attributable to 
the absence of adequate IP rules or enforcement. 

Competition between open and proprietary models of production is another reason 
that IPR regimes are accused of damaging innovation. Advocates of open models argue 
that an “IP commons,” where few if any restrictions exist on the use of information, will 
produce a greater amount of innovation. The experience of open-source software, where a 
community of programmers creates freely available software products that compete with 
proprietary products, seems to offer an alternative to IPR. The general thesis of the open-
ness advocates is simple and appealing: greater access to knowledge increases innovation. 
It allows others to build on the work of inventors, and it encourages collaboration. The 
Internet and other new information technologies have changed the nature of research and 
creation to increase the importance of openness. Openness advocates argue that an open 
environment, where access to IP is unrestricted, will best create innovation and growth.7 

However, the idea that open-production models (where IP rights are curtailed or 
eliminated) are an adequate alternative to IPR is another of the overgeneralizations that 
confuse discussion of IPR.  The IP commons argument is that a “property model” is not 
appropriate for knowledge or ideas; ideas and knowledge are not real property, are not 
tangible, and, therefore, can be used or owned by many people simultaneously. This argu-
ment ignores the cost of producing ideas and new knowledge. 

Information may want to be free, but its production is not without costs. IPR provides 
some compensation for the cost of creating new knowledge, but the compelled sharing 
found in the open source model works against innovation. Those who spend money to 
create new knowledge should have the option of allowing its free use, but most innovators 
will want some chance of compensation for the investment needed to create new knowl-
edge. Good ideas are scarce, and a commons approach will change incentives for creating 
them in ways that will lead to underproduction.

The end of scarcity is another theme of the open-production model. One of the alleged 
attributes of the knowledge economy is, “the economics is not of scarcity, but rather of 
abundance.” The theory is that “unlike most resources that deplete when used, informa-
tion and knowledge can be shared, and actually grow through application.”8 This notion, 
however, conflates two different things: the stock of ideas and the creation of ideas. It also 
assumes that the cost of producing any idea is equal, whether it is the design for a semi-
conductor or a new poem. Although the overall stock of information has increased and 
although the cost of accessing those stocks has decreased, the cost of creating that infor-
mation has increased and is increasing.  Regrettably, scarcity still applies.

The idea of open-production models or “social production” as the alternative to IPR 
is closely associated with new digital information technologies. Those technologies make 
sharing information and collaboration easier. The debates over open-production mod-
els reflect a very different technological landscape, one dominated by technologies that 
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were created to better manipulate and share information. There are roughly 900 million 
personal computers in the world, and most are connected to the Internet. The capacity to 
store and transmit knowledge has expanded exponentially in the past decade. The Internet 
provides global access to an expanding (if not always accurate) supply of data that was un-
imaginable 20 years ago.9 

As a result, the cost of accessing, communicating, and using information has fallen 
dramatically, allowing self-organizing communities of software producers to emerge. 
Those producers often work without remuneration and offer their products at no charge 
and, in some cases, with few restrictions on further use and development. Open produc-
tion is a viable model for many kinds of software and perhaps for other classes of intan-
gible products. 

One key problem with the concept of openness, however, is its failure to distinguish 
among different technologies and industry sectors. This failure reflects, in some measure, 
its heritage. Much of the original impetus came from the open-source software move-
ment. Although the term “open source” has been in use for only about five years, it reflects 
an approach to software development that dates from the early days of the information 
technology industry. Open-source software consists of programs whose source code is 
freely available for modification and redistribution by the programs’ users or by other pro-
grammers. Programmers face very low costs of entry for creating code because the costs 
associated with producing open-source code are very low: only access to computers and 
networks, along with some limited organization among coders, is needed to coordinate 
their effort. Computer networks allow a distributed production process, where one set of 
programmers can write chunks of code, others can check it, and a third set of contributors 
can revise and update it. 

Perhaps the greatest dilemma for the idea of open production as an alternative for IPR 
is that most innovative activities are costly. The costs to consider in assessing open models 
for production are those needed to create new information and to turn it into a product. 
Those costs reflect whether the product is tangible or intangible. The idea of open produc-
tion works best for the products and services that are composed of bytes and are created 
and delivered over computer networks. Those intangible products face much lower pro-
duction (and distribution) costs than do their tangible counterparts. 

Personal preferences also shape open production. People will make some products 
even if they are not compensated monetarily. Some people will want to make music and 
play for audiences simply for their own enjoyment—they gain rewards from the activity of 
creation and from the recognition of their work. If no IPR existed, people would still make 
music, and computers and networks would allow them to record and share this music 
with audiences.  

The effect of weak IP rights on film and video production helps illustrate the problem. 
Films made by major studios have production costs in the tens of millions of dollars. Af-
ter the films are recorded and digitized, however, they can be easily and cheaply copied 
and transferred using computer networks. Illicit copying reduces returns and increases 
risks for “blockbusters.” Other alternatives, however, use digital consumer technologies 
to create low-budget productions and share them over the Internet. The combination of 
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new technologies and weak IP protections may eventually shift video and film produc-
tion to fewer blockbusters and more low-budget productions where financial gain is less 
important.

A decline in expensive film productions may or may not create costs for the global 
economy, but the problem is more severe in other technology sectors. Pleasure and recog-
nition are not enough of an incentive to create most products. In contrast to digital prod-
ucts, the cost of creating the next generation of advanced technologies is quite high. Those 
products require heavy investment in research, development, and testing. A new drug, for 
example, costs more than $800 million in investment in research, and jet engine compa-
nies invest more than $1 billion per year to create more efficient engines.10 The same heavy 
initial investment is required for other advanced technologies, such as semiconductors 
and energy-efficient engines.

 Nor will a communal approach work for the production of high-cost tangible goods. 
A new “fab” (the production facility for an advanced semiconductor) now costs between 
$5 billion and $8 billion to build.11 We are unlikely to see open-source automobiles or air-
craft. Essentially, for advanced technology, innovators are placing a multimillion-dollar 
bet that the technology will work, that a market will exist for it, and that competitors will 
not be able to copy the technology without having paid any development costs. The will-
ingness to take such bets depends on complex interactions among innovators, financiers, 
and governments in which IP protections are essential for reducing risk and uncertainty. 

Increasing the risk that participants in the process of innovation will lose money on 
these large initial investments will decrease the number of people willing to take the risk. 
Without IP protections, innovators would be in the position of creating ideas or goods for 
which they could never recoup the costs. This disincentive would decrease the rate of in-
novation in advanced technologies—cleaner cars, better computers, more powerful medi-
cines, new forms of propulsion. The greatest risk of the attack on IPR is it will damage and 
slow the engine of global technological progress. 

This slowing may appeal to those who are uncomfortable with globalization or with 
technological change. Slowing innovation would mean that the rich would not be get-
ting richer as fast as they do now, and the income gap between developed and developing 
countries might somehow close. However, the growth brought by technological change 
makes all nations better off. Some may prosper more than others (like Japan in the 1980s 
and China now), but this difference is likely to have more to do with governance and cul-
ture than with the restrictions of IPR. 

The links between better IP protection, innovation, and growth suggest that one of the 
reasons that developed nations are developed is that they have learned to protect IP. Weak 
IP regimes sow growth in developing countries by discouraging domestic innovation. In-
novators in these countries will be less likely to create national brands or products. By dis-
couraging domestic innovation and the creation of new knowledge, developing countries 
ensure that they will continue to rely on foreign knowledge and that they remain technol-
ogy and information importers.  

An assessment of innovative capabilities would show that the most innovative coun-
tries are also those that have the strongest IP protection. If the “IPR damages innova-
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tion” argument were true, we would expect to the see opposite outcome. Critics claim, 
for example, that software patents will damage innovation. Yet the United States, where 
software is patentable, has been a leading developer of software. A study by economists 
at Yale University and the University of New Delhi concluded, “The evidence unambigu-
ously indicates the significance of intellectual property rights as incentives for spurring 
innovation.”12 Another study found similar results, in that the general upsurge of patenting 
in the United States in the 1990s was not the result of a national IP system that was overly 
friendly to patenting but of a worldwide increase in innovation and improvement in the 
relative performance of U.S. inventors. Increasing patent activity was not an impediment 
to increasing innovation.13 

Protections for IP rights that are too strong will reduce innovation. At the same time, 
protections of weak rights will reduce innovation. As with so many policy problems, 
trade-offs exist, and the goal of policy is to find an optimal point that balances protection 
and openness. 

The Tragedy of the Anticommons

The commons were large fields that no one owned and that all were free to use. Because 
no one owned them, no one invested in upkeep, and because the commons were free to 
use, people overgrazed them, leaving the fields muddy and barren. The sheep and cows 
that grazed there were thin and disconsolate. This was the tragedy. At first glance, IP 
seems to escape the tragedy of the commons because many people can simultaneously 
use the same ideas and knowledge without appearing to leave the field barren. This is an 
illusion, and concluding that there is no cost and no potential tragedy would be wrong. 
Developing information is costly. The tragedy of the commons for IP is not that it risks 
overuse but that it puts at risk the most efficient way to create new knowledge. 

The anticommons argument takes the agricultural commons problem and stands it on 
its head. In the anticommons, the overextension of ownership rather than the lack of own-
ership kills growth—“Multiple owners are each endowed with the right to exclude others 
from a scarce resource.”14 Patents, if wildly overextended, could produce an anticommons-
like effect. Unlike weak IPR regimes, however, where the damage to growth is demonstra-
ble, the anticommons risks remain hypothetical. The probability of an anticommons situ-
ation that stifles innovation from occurring is much less than the risk of a commons-like 
tragedy where a lack of protection decreases investment in knowledge creation. 

To put the IP commons in perspective we must look at the experience of other com-
munal approaches to economic activity. The twentieth century was a period of intense 
economic experimentation as societies sought to accommodate the changes brought by 
industrialization. Many of those experiments ended in failure. One common failure came 
from efforts to replace markets and private ownership with government control. Such ef-
forts, although often well intentioned, had the unintended result of economic stagnation, 
because they minimized or eliminated investment in new production capabilities or in 
innovation. 
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Underinvestment and damage to productivity occurred despite government efforts to 
compensate for the decline in private investment. Government investment programs tend 
to share some mix of being too small, too slow, and too often guided by politics or person-
al relationships. The notion that a wise state guided by the broad public interest could re-
place the tumultuous and apparently inefficient private market has been tested many times 
and in many different political environments. In each test, it failed to generate develop-
ment and growth. Some failures were spectacular while others came in the form of a long, 
gray erosion of the quality of life, but in no case did the communal approach outperform 
an approach that gave rights and control to individuals.15 We should not expect an experi-
ment involving IP to have a different outcome. 

The failure of government-led communal economic experiments has been a pain-
ful lesson and one that is antithetical to a long-standing strain of political thought. Clear 
evidence of failure is disputed, and the implications for policy are rejected for strong 
emotional reasons. The hope is that some new variant of those policies, powered by digital 
network technologies, will avoid the repeated failures of all other variants. Hope, however, 
is not a good strategy for economic growth. 

The implications for intellectual property are that well-intentioned policies that rely on 
something other than individual ownership and market forces will decrease investment in 
innovation and expand the stock of knowledge. Efforts by governments to compensate for 
seizing and redistributing intellectual wealth will, if experience is a guide, prove to be in-
adequate. Over time, there will be less innovation, and a reduction in the number of new 
inventions, new technologies, and new medicines to improve human life.

Technology Transfer

Weak IP regimes are seen as a vehicle for transferring technology from developed to de-
veloping countries. Much of the discussion of this topic revolves around whether this is 
justified. Holders of IPR are concerned about the economic loss they risk. A few of the 
more extreme spokespersons for developing countries argue that the transfers are justified 
either as a form of repayment for “exploitation” or as a contribution to development. 

This debate misses the larger issues of whether weak IPR regimes increase or reduce 
technology transfer and what kinds of technology are transferred under a regime of weak 
IPR. Although economists are still trying to quantify the precise effect, the likely result of 
weak IPR is a reduction in technology transfer. Companies may choose not to invest at all 
in a country with weak IPR, not only because of the lack of protection for their intellec-
tual property but also because weak IPR regimes often correlate with a lack of other “soft 
infrastructure”—the laws, rules, and systems needed for business. If companies do choose 
to invest, they will likely limit the technology they transfer to either old or less-sensitive 
technology. Fear about the loss of intellectual property is a clear disincentive for some 
investments and partnerships. As a result, the recipient country will not get the best tech-
nologies and will experience slower growth.16

China is portrayed as an example of how weak IPR is not a deterrent for technology 
transfer. Using China as an example presents two dilemmas. First, no other nation can 
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match the size of China’s domestic market. Companies are willing to entertain a higher 
degree of risk to their IP to gain access to China’s large and fast-growing domestic mar-
ket—of China’s billion-plus population, perhaps 200 million to 300 million are now earn-
ing incomes that let them consume at Western levels, making it a market equal to Europe 
or North America. Many companies calculated that increased market access was worth 
the risk to their intellectual property. Countries that do not have the potential to add tens 
of millions of new consumers every year will not see the same transfers. 

Second, China had large and untapped reservoirs of both low-cost labor and skilled 
workers. China’s investment in human capital began with government investments in sci-
ence and education in the 1980s. Those investments also made it an attractive destination 
for foreign companies.  

Third, Chinese policies also compensated companies for the additional risk—not di-
rectly, of course, but in providing tax benefits, subsidies, and export incentives (particu-
larly before China joined the WTO). Those benefits included low-interest or interest-free 
loans from government-controlled banks; low-cost, long-term leases for land; export priv-
ileges; tax exemptions; and government investment in supporting infrastructures, such as 
airports, roads, and telecommunications. Before countries cite China as a precedent for 
weak IPR, they will need to ask if they can match the blend of resources and incentives 
that let China’s economy grow despite poor IP protection.

Finally, most companies developed stratagems to reduce the risk of IP loss in China, 
including (a) withholding the most important or most valuable technology, (b) limiting 
access to IP, and (c) keeping high-end activities outside China. Many Chinese complain 
about their reliance on foreign technology and emphasize the need to create their own 
IP, thus leading China to focus on strengthening its IP protections to increase domestic 
innovation. 

The nineteenth-century United States is sometimes used as an example to show the 
benefits of a weak international regime for protecting intellectual property. The notion 
that lax protections for intellectual property among developing nations today parallels 
American attitudes toward copyright in the nineteenth century is an appealing histori-
cal fiction. Charles Dickens, who routinely saw his work pirated by American printers in 
the nineteenth century, has become an unlikely hero for justifying weak IP protection in 
the cause of development. Rampant piracy of Dickens’s novels in the United States in the 
nineteenth century, proponents of weak IPR argue, helped the U.S. economy grow; there-
fore, today’s developing countries should copy an earlier United States.

Technology transfer from Europe, however, does not explain rapid growth in the 
United States. Our country was itself from the start an innovative economy that contrib-
uted to the general pool of knowledge. The international context was also so different that 
any comparison is almost meaningless. The nineteenth century saw much less trade, thus 
limiting the loss to national incomes from weak IP protections. Weak IP protection had a 
smaller effect on foreign investment. Innovation in the nineteenth century did not require 
the same degree of investment in research and development as it does today. Weak protec-
tion for intellectual property may have kept an inventor from gaining the full return from 
his invention, but this loss was less damaging when development costs for a new product 
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were lower. Finally, no institutions existed for international governance, and few interna-
tional norms governed either the economic cooperation or the rule of law. 

Technology transfer now occurs in a much-changed international environment, one in 
which manufacturing is widely distributed and in which trade is immensely larger in scale 
than it was in the nineteenth century. The argument ignores fundamental changes in how 
economies produce wealth, and it conflates copyrights and patents. Weak copyright laws 
that affected printed materials, such a novels and sheet music, do not explain U.S. growth 
in the nineteenth century, because patented information was more important for indus-
trialization. The argument that weak IPR allowed the United States to access foreign tech-
nologies ignores the major nineteenth century U.S. contributions to the global stock of IP. 
Understanding why this story is wrong can help today’s policymakers identify measures 
that will speed growth and development in a global information economy. 

Technology transfer does not explain America’s rapid growth. Foreign producers cop-
ied U.S. designs and took the national biogenetic patrimony. A more valid question to ask 
might be whether the United States would have grown faster in the nineteenth century if 
stronger IP protections had been available. Nineteenth century Americans apparently be-
lieved so, because they spent much of the century refining national IP protections. 

IP is a capital good—albeit intangible—in the sense that it is a good used to produce 
other goods. In the nineteenth century, the stock of capital goods largely comprised physi-
cal items—steam engines, machine tools, blast furnaces. If the argument that today’s de-
veloping nations are just doing what the United States did in the nineteenth century is to 
hold, we should look for examples of Americans going to Europe and removing, without 
permission or compensation, those physical goods. That process did not occur. In the 
nineteenth century, the laws for the treatment of physical goods (or real property) were 
well developed, but the laws for intangible goods (or intellectual property) were weak.

No internationally accepted regime protected IP for much of the nineteenth century. 
Now, such a regime exists. Since Dickens’s complaints about the United States, many na-
tions have joined in a long effort to create rules for intellectual property, to establish the 
rule of law, and to create a new international norm for how states should behave concern-
ing IP. They developed this system, not as part of some century-old plot to exploit the 
poor, but in response to the need to encourage innovation and growth. The general adop-
tion of the most recent of those agreements, TRIPS, was one of the prerequisites to the 
transition to a knowledge economy. 

IP loss involves much more than literary works, and herein lies the risk to developing 
economies and to global innovation. The IP being pirated is not the product of a solitary 
genius laboring with quill pen in hand but is often the outcome of millions of dollars of 
investment in research and development. Dickens did not stop writing because he did not 
get the full return on his effort, but the motives are different for companies and countries 
today. As a result, one likely outcome of weak IP protection is a decline in the global rate 
at which new ideas (e.g., research and innovation) are produced and made public. 

More important, the nature of national IPR will help determine the extent and kinds 
of technology that are transferred. A study of technology transfer by U.S. multinationals 
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found that the those companies “respond to changes in IPR regimes abroad by signifi-
cantly increasing technology transfer to reforming countries.”17 Foreign companies will 
be cautious about transferring high-end technologies to countries with weak IPR and en-
forcement, particularly if those countries have skilled workforces that have the capability 
to copy. Those countries will reduce the amount of advanced technology that is shared. 
Countries with skilled workforces that could benefit the most from technology transfer 
will receive only older or low-value technology if they do not have adequate IPR, because 
companies will fear that the skilled workforce will have better capabilities to copy. 

IPR and Foreign Direct Investment 

Foreign direct investment (FDI) is one of the best ways to transfer technology among na-
tions. The former director-general of the World Trade Organization noted that FDI is “the 
most effective mechanism for the diffusion of productive know-how and capital around 
the world.”18 A direct transfer occurs as foreign companies located in the host country 
install new technologies and train local workers in new skills. Indirect benefits accrue as 
workers who have been trained in a foreign plant change jobs and take their new skills 
with them and as local companies mimic the processes of the foreign company. 

FDI brings money, technology, and skills to the host country. Most nations—from the 
largest and most developed to the new entrants—seek to increase their share of FDI. The 
countries that have grown the fastest in the past decades have also been successful in at-
tracting FDI. Some countries have concerns about the presence of foreign companies and 
their role in the national economy, but FDI brings economic growth. 

Research on the relationship between FDI and IPR shows a positive link. The correla-
tion is not perfect by any means, and exceptions exist. Companies look at a number of fac-
tors when deciding where to invest. IP protection is only one of the factors involved in the 
decisions, and other factors (market size or costs) may sometimes outweigh the risk to IP. 
In general, however, weak IP negatively affects investment decisions, and one study found 
that “a weak IPR regime deters foreign investment in high-technology sectors.”19

The goal of the TRIPS agreement was to strengthen IPR to lead to more innovation 
and more international technology transfer through FDI and licensing. Firms have differ-
ent sensitivities to IPR, depending on their business models and the kinds of technologies 
they use. Firms that make products that are difficult to pirate favor licensing, whereas 
firms that face a greater risk of piracy tend to choose FDI, through which they can take 
steps that mitigate the risk of IP loss. As IPR regimes strengthen in developing and transi-
tion economies, firms are more likely to invest in such countries and are more likely to 
license technology. When a developing country strengthens IPR, it should experience in-
creased FDI from the piracy-sensitive firms and increased licensing from the less-vulner-
able firms. Both effects can be economically beneficial to the country. 
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IPR and International Competitiveness

A close relationship exists between IPR and international competitiveness. Figure 3.1 
shows that the 20 countries perceived to have the most stringent IP protections ranked 
among the top in the World Economic Forum’s Global Competitiveness Index. The 20 
countries perceived to have the weakest IPR protections are at the bottom. This relation-
ship says nothing about causality—IP rights are most likely one of several associated mea-
sures that contribute to competitiveness—but it shows that good IP rights are part of the 
policies needed for growth. 

Figure 3.1. Correlation between Rank of IP Protection and Global Competitiveness

Source: Data from Michael E. Porter, Klaus Schwab, and Augusto Lopez-Claros, The Global Competitiveness 
Report 2005–2006: Policies Underpinning Rising Prosperity (London: Palgrave Macmillan, 2005).

IPR and Dependency 

A final set of arguments used against IPR regimes is that they impose an unjustifiable 
burden on the developing world and that they unfairly or unwisely extract value from de-
veloping countries. This perception of IP as a vehicle for exploitation is one of the central 
obstacles in protecting IP; ironically, its effect may be to damage growth in developing 
countries. 
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As a counterweight to developed nations’ efforts to expand IPR, some activists ar-
gue for protection of traditional knowledge. Protection of traditional knowledge gained 
prominence as some companies attempted to patent genetic material, thereby creating 
reasonable fears that traditional knowledge could be transmogrified by science and lost to 
the originating culture. The classic example would be a Western firm’s finding a medicinal 
plant or valuable agriculture product in a developing nation, using that plant as the basis 
for a new product, and then patenting both plant and product without compensating the 
originating nation. Another example would have a Western firm patent some variant of 
a traditional medicine or food and then attempt to block imports from other producers, 
such as the case of the “Enola bean,” where an American farmer obtained a patent for a 
particular color of a generic bean grown in Mexico. Another example involved “Basmati” 
rice, a kind of rice traditionally grown in India and Pakistan, for which a U.S. firm was 
able to win a U.S. patent.20 

The Basmati and Enola patents were the results of errors by the patenting office, but 
advocates for developing nations are concerned about what they call “biopiracy” or “bio-
prospecting.” One cannot patent naturally occurring organisms, but one could patent 
chemical or biological material derived from such plants. The 1993 Convention on Biodi-
versity and the 2001 International Treaty for Plant Genetic Resources for Food and Agri-
culture attempts to establish the rights to nations over traditional products, but the issue 
remains unresolved, particularly concerning compensation to the nation where the plant 
was found from a company using it. At a minimum, however, improving national patent-
ing processes to reduce the chances of another Enola patent would mitigate the risks. 

However, arguing that weaknesses in the protection of traditional knowledge jus-
tify weak protection for other IP is a rhetorical device. If anything, the need to protect 
traditional knowledge reinforces the case for effective, well-enforced IPR regimes in all 
countries. Traditional knowledge is different—no one can claim to have created it—and 
it could be seen as information that is properly in the public domain (one reason why at-
tempts to patent it should be rebuffed). The ownership of traditional knowledge is unclear, 
other than to ascribe it to a nation or culture. If a Western firm uses this public domain 
information, who should it compensate—the national government, the farming commu-
nity, or some other social group? Those issues are not insolvable, but they are not directly 
relevant to the question of whether the global economy, including developing countries, 
would grow faster if stronger and more uniform protections existed for IP. 

Although the notion that IP imposes unjust costs on recipients is widely accepted, it is 
open to question. A growing body of research suggests that under the right set of condi-
tions (such as openness to trade) the opposite is true. One study by the Federal Reserve 
Bank of San Francisco concluded the following: 

Most existing models of international IPR find that high intellectual property enforce-
ment in the imitating country leads to welfare gains in the innovating country at the 
expense of the imitating country. In contrast, we find IPR regimes that, even after ac-
counting for transition costs, positively affect welfare in both countries. Preferred IPR 
regimes maintain competition from imitative activity but enforce some remuneration 
to innovators for the spillovers they generate. Well-designed IPR regimes imposed at 
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the time of trade liberalization will be welfare enhancing for both regions relative to 
trade liberalization without IPR enforcement.21

 To some extent, this set of criticisms of IPR reflects the legacy of dependency theory, 
an effort by economists in the 1950s to explain the growing disparity in wealth between 
developed and developing nations. Dependency theory held that the structure of econom-
ic relations between developed and developing nations exploited the developing nations to 
the benefit of their more prosperous counterparts. Some criticisms of IPR fall neatly into 
the dependency construct. IPR regimes are portrayed as a means of denying technology to 
less-developed countries to keep them poor and exploitable. 

The chief problem with dependency theory is that it fails to explain the rapid gains 
made by Asian countries in the last two decades. Remarkable growth in Korea, Taiwan, 
China, the ASEAN (Association of Southeast Asian Nations) nations, and even India sug-
gests that factors other than the economic relations between poor and rich nations explain 
growth.22 

Dependency theory also does not explain the transition to a knowledge economy. 
Dependency theory saw developing countries function as a source of raw materials and 
as markets for more-developed economies. Many economies in Africa, South America, 
and other regions could still be described in this way, but as the production of ideas and 
services has become the predominant means for generating wealth, the notion of quasi-
colonial suppliers being the source of wealth for the developed world makes less sense. 
Ironically, although some South American countries still depend primarily on extraction 
of raw materials, their markets are now the newly developed nations of Asia instead of na-
tions of Europe or North America. 

The growth of global supply chains, which closely integrate economic activity among 
companies in different countries in a way that does not conform to national borders, also 
undercuts dependency theory. Those global supply chains are an outgrowth of the devel-
opments in communications and transportation technologies; the spread of financial net-
works; and the appearance of a political climate, including trade agreements, that reduces 
the risk and cost of intercontinental transactions. The development of global supply chains 
also reflects the diffusion of scientific, technological, and business skills around the world. 
The view of national economies used by dependency theory no longer accurately models 
how economies operate. 

Nevertheless, the legacy of dependency theory remains powerful. The most important 
legacy is the belief that the global trade order is “structured” to exploit developing nations. 
Governments sometimes advance this notion as a ploy to gain advantage in trade negotia-
tions, but it retains a powerful hold and forms part of the underlying conceptual map for 
the critique of IPR. Assertions that IP protection is a tool of the “global north” to disem-
power the “global south” are common, if incorrect. 

The lack of drugs for diseases that are common in the developing world but for which 
there is no developed world market casts an interesting light on this problem. Because 
the market will not invest in the R&D needed to produce those drugs—a malaria drug, 
for example—generic producers have nothing to copy. Companies—whether they are 
major producers in developed countries or emerging generic producers in developing 
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countries—are particularly unlikely to invest heavily in developing a new drug if they 
can reasonably expect to have that investment seized without compensation. Weak IPR is 
inadequate compensation for a situation that only government subsidies for research can 
remedy. 

The idea that IPR regimes skew research priorities in unhelpful ways needs closer ex-
amination. The theory is that IPR regimes divert intellectual resources away from work on 
“problems of global significance.” The rationale for the diversion argument is that some 
better system exists for deciding how to allocate resources than the one we have now. 
Instead of allowing individuals to choose what to work on, some new public process in-
volving governments and NGOs (rather than the market or by the scientific community) 
would identify the most important research problems and then direct people to work on 
them. 

Diversion and global significance are, of course, in the eye of the beholder. The most 
globally significant innovations—whether in medicine, information technology, energy, 
or manufacturing—require higher levels of IPR. Weaker IPR regimes are more likely to 
divert intellectual resources away from globally significant research. Neither does it auto-
matically follow that weak IPR will mean more resources for globally significant innova-
tion. Weak IPR regimes do not mean that researchers will stop inventing cures for bald-
ness and spend more time on cures for malaria. It means that less research will take place 
across the board, thus damaging global innovation and growth.

In any case, public policy processes may not be the best way to allocate resources 
among global problems. Previous experience suggests that they are likely to be remarkably 
inefficient—experts directed most of the first 40 years of development aid to problems 
they had identified as crucial without actually achieving much development. We may not 
like markets, and they may be messy and inefficient, but in most circumstances, including 
the promotion of innovation, they are less messy and inefficient than the alternatives.  

The primary concern with IPR regimes is that their restrictions somehow prevent de-
veloping countries from growing. There are many paths to growth, but the two principal 
paths involve a country’s being able to devote new resources to economic activity or being 
able to take existing resources and use them more productively. Both require strong IPR. 
Innovation in this case involves more than technology—it may be better processes, more-
efficient transportation systems, or the creation of national brands and services. Incentiv-
izing domestic innovation is the best means to promote growth in a global economy, and 
this is why strong national IPR regimes have become crucial.
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C h a p t e r  4 

Innovation and IPR:  
China, India, and Brazil

Innovation is the development of new products, processes, or services. The ability to in-
novate has become a fundamental determinant of growth and an essential element in 
economic competition. Innovation ultimately depends on a nation’s knowledge, skills, and 
creativity, but government policies play a crucial role in creating the conditions and re-
sources for innovation. 

Innovation is the result of a series of complex interactions that form a “national in-
novation system.” There are many definitions of a national innovation system, and those 
definitions identify a number of factors that make up a nation’s capability for innovation 
and that determine the rate and scope of innovation. In their simplest form, such factors 
combine to create processes that turn new knowledge into commercial activity. Govern-
ment policies that affect those factors can slow or accelerate the pace of innovation. Many 
similarities occur among national innovation systems, but unique national problems also 
exist as a result of culture and law.

As innovation has grown more important for economic activity, people have made 
efforts to understand and describe the processes that produce it. The introduction of the 
concept of innovation coincided with the onset of rapid technological change in the nine-
teenth century. In the centuries prior, technology and economies had been relatively static 
and the pace of innovation was slow, but this approach changed in the nineteenth century, 
and the rate of innovation has continued to accelerate ever since.

Early economists did not pay much attention to the role of innovation in economies 
because they had little innovation to consider. This disinterest helps explain some eco-
nomic predictions. The English economist Thomas Malthus predicted that when societies 
ran out of new resources to devote to production, growth would end. Fortunately, he was 
wrong. A more recent report from the 1970s, produced by the Club of Rome, used math-
ematical models to predict the exhaustion of resources and the ensuing disaster.1 It too 
was wrong, and policymakers who heeded its advice put their countries at a disadvantage. 
Humans have proven to be very adept at adopting resources to new and more productive 
uses and in taking the products of scientific research and turning them into new goods 
and services. 

The twentieth century Austrian economist Joseph Schumpeter used innovation 
(and the technological change and increased productivity it brings) to explain economic 
growth. Schumpeter argued that the development of new products and new methods of 
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production were the source of growth. For Schumpeter, entrepreneurs—individuals who 
turned invention and research into commercial activities—were the source of innovation. 
Schumpeter’s ideas were expanded and refined in the 1950s by Kenneth Arrow. Arrow 
looked at why innovation and technological change occurred. His work (and other work 
that followed it) suggested that innovation is the result of decisions by businesses to invest 
in creating new ideas and products and that governments can increase those decisions by 
spending on science and education.

Several factors shape national capabilities for innovation. Among the most important 
are the stock and production of human capital, the processes for knowledge acquisition, 
the ability to commercialize new knowledge, the presence of supporting infrastructures, 
and a country’s openness to competition. Understanding those factors can help provide 
both a way to measure innovative capabilities and a guide for policy. Innovation and IPR 
are closely linked. Intellectual property rights represent but one of several ways to stimu-
late the production of new knowledge and, used properly, they can be one of the stimuli 
with the broadest reach. Effective IPR regimes create a social environment that incentiv-
izes innovation. (Appendix A contains an overview of the elements of innovation.) 

China and IPR

China exemplifies the dilemmas for growth created by weak IPR protection. At first 
glance, this statement appears counterintuitive. China has grown rapidly in the past two 
decades without strong IPR. China, however, had unique advantages that most other 
countries cannot match—a huge and rapidly growing domestic market and a large labor 
force including both low-cost workers for assembly and highly trained engineers and re-
searchers. Nevertheless, China discovered in the course of its expansion that a weak IPR 
regime shapes development in ways that constrain further growth. A weak IPR regime 
limits innovation and keeps China dependent on foreign technology to a degree that 
would otherwise not be the case.2 

In the past few years, China has reevaluated the importance of intellectual property 
protection. China’s leaders are eager to move away from its dependence on foreign IP. 
They want China to become a leading global innovator. The importance of innovation for 
growth has been a recent theme in China’s economic policy, and has been reflected in of-
ficial statements in the United States, the European Union, and many other countries. 

Innovation is particularly important for China, because its economy is relatively inef-
ficient. For all its manufacturing strength, China’s workforce is remarkably unproductive 
compared with workers in the United States, Europe, Japan, or Korea. China is ineffi-
cient in its use of resources; it takes far more energy to produce or transport something 
in China than in other developed nations. China hopes to innovate its way out of those 
problems. Government figures estimate that although gross domestic product (GDP) has 
grown by 9 percent per year for the past few years, only about 1 percent has been due to 
productivity growth. The rest has come from adding more inputs, not from using those 
inputs more efficiently. But the innovations needed for greater efficiency are held back by 
weak IP protection. 
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Another concern is that China is manufacturing only other people’s products, not 
coming up with products and ideas of its own. This fact worries Chinese leaders more 
than they will admit in public. They do not like being dependent on foreign intellectual 
property. Some Chinese leaders in business and government see China’s dependence on 
foreign IP and standards as another form of colonialism that they must overcome. Some 
Chinese even complained that when AMD, an American semiconductor manufacturing 
company, decided to transfer an older generation of CPU technology to China, the deal 
only reinforced China’s dependence on foreign ideas.

China’s government, for example, has set a high priority on developing its own indig-
enous knowledge base so that it no longer pays what is called the “QUALCOMM tax,” the 
licensing fees Chinese companies must pay to use foreign technology. A number of differ-
ent high-technology initiatives use government subsidies (and at times nontariff barriers 
to trade) to promote Chinese innovation. Beijing realizes that if China is to continue to 
grow at the rate needed to maintain stability and to overcome poverty, it must increase the 
capability for domestic innovation. Furthermore, the Chinese government realizes this 
growth will be possible only with strengthened IP rules and enforcement. Vice Premier 
Wu Yi said that China’s goal in this effort to strengthen IPR is to ensure that “innovation is 
inspired.”3 

China agreed in 2001 to bring its rules into line with WTO protections for intellectual 
property, but weak enforcement, powerful economic motives, and cultural predilection for 
imitation have meant continued problems in China for IP protection. Chinese companies 
or employees do not face a serious risk of penalties from legal or government action for IP 
violations, which reflects not only weaknesses in IP protection, but also larger weaknesses 
in the Chinese legal and enforcement systems. Chinese courts and police were designed 
by the party for a very different economic and political system. China will need years to 
adjust those systems to fit its new economic model. Weak courts, combined with lax busi-
ness norms, create a higher risk for IP loss. Both Western and Chinese business executives 
say that China will only be serious about protecting IP when it has IP of its own to protect. 
As the president of Huawei, China’s leading telecommunications manufacturer, put it, 
“The real victims of bad IPR protection will be Chinese companies with innovation poten-
tials, instead of their Western counterparts.”4

Illicit acquisition of proprietary technology by employees or partners remains a great 
concern for Western companies doing business in China. Western companies use a num-
ber of stratagems to reduce the risk of IP loss. Those stratagems include holding back key 
processes from Chinese employees, retaining advanced functions outside China, installing 
monitoring or surveillance equipment, or allowing access only to low-end technologies. 
Fear of the loss of intellectual property is a clear disincentive for some investments and 
partnerships. Many high-technology companies cite the risk to IP, along with regulatory 
uncertainty, as the two major obstacles to doing business in China. The result is that for-
eign investment in Chinese-owned firms has focused on production and sales—not re-
search or ventures—where foreign control was greater (and IP risks were correspondingly 
lower).5
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China’s government is eager to create national alternatives. One strategy that China is 
pursuing (in information technology) is to take greater advantage of open-source prod-
ucts to develop its own information technology industries. By itself, however, access to 
open-source software is not enough to ensure the development of a viable Chinese in-
dustry. China is also using other avenues to acquire IPR expertise by forming research 
partnerships with Western companies and universities, by sending Chinese students to 
foreign educational institutions, and by attempting to attract Chinese expatriates back to 
the mainland to establish new firms. Over the long term, those avenues will offer China 
more-reliable access to technology.

Some Chinese analysts complain that multinational high-technology firms have in ef-
fect “captured” Chinese researchers for their own use, thus weakening the national R&D 
base. The charge is not baseless: multinationals are careful to ensure that more of the ben-
efits of the R&D that they fund in China accrue to them rather than to Chinese entities. 
This situation is no different, of course, than the case of a U.S. researcher who works for a 
European company with facilities in the United States, but Chinese observers see through 
a nationalist lens that makes it appear to be a disadvantage rather than a normal part of 
global commerce.

Chinese firms now also complain about the theft of IP by employees, and stories are 
not unusual of an ex-employee leaving to set up a competing business using IP from a for-
mer employer. Foreign pressure and WTO commitments have helped move China in the 
direction of stronger IP protection, and statements from Western and Chinese companies 
suggest that a growing realization exists in Beijing and elsewhere that weak IP protection 
is a disincentive to innovation by the Chinese themselves. A 2006 study on China and IPR 
noted the following: 

In this regard, a central question is whether China has an emerging and strong de-
velopment interest in reducing infringement. Interviews undertaken in China over a 
three-year period suggest that domestic economic interests in enforcement are grow-
ing. Managers of Chinese enterprises claimed that weak enforcement of IPR resulted 
in endemic trademark violations targeting products of innovative local firms, thereby 
deterring business development.6

China’s case highlights the issues for policymakers as they contemplate IP protec-
tion. Do weak IP protections speed the technology transfer needed for development, or 
is growth better accelerated by seeking to protect IP? Trade-offs exist between the benefit 
of the access to technology and to the economic gain provided by weak IPR and the costs 
of delaying the expansion of incentives to accelerate domestic IP creation and innovation. 
An additional cost, not always considered, is that technology transfers will be shaped by 
the level of IP protection. In the case of China, for example, foreign companies say that 
they give their Chinese partners older technologies to which they assign a low value and 
keep high-end technology to themselves. Weak IPR may provide for faster growth in low-
value economic activities (assembly, copying), but they hamper long-term prospects for 
higher-value work. 
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China’s experience suggests that policymakers confront a tension between near-term 
gains and long-term growth. China’s experience indicates that weak IPR regimes may 
create a ceiling on growth and on economic “modernization.” As the global economy 
transitions to an environment where the creation of new knowledge will be a fundamen-
tal element for growth and competition, the issue becomes whether the long-term costs 
for better national performance in a global knowledge economy outweigh the immediate 
gains from weak IPR.

India and IPR

India may be an example of a country with such long-term costs. Until recently, India’s 
economic policies, including some elements of IP law and policy, were focused on ap-
proaches that sought to avoid foreign monopolies,7 particularly in drugs and medicines. 
Manufacturing methods could be patented but the products could not. This policy al-
lowed extensive copying, and 20 years after the passage of the 1970 Patent Act, India had 
one of the largest generic drug industries in the world. Despite this situation, and despite 
an exceptionally strong scientific base, Indian companies did not create a single new drug 
during the decades of weak IP rights.8 Weak IPR produced a stagnant industry. 

This approach fit in with the economic strategy that India pursued until the 1990s. 
That strategy encouraged domestic production and used tariffs and other regulations to 
exclude foreign competition and investment. India’s founders were socialists and, building 
on an already strong tradition of British imperial bureaucracy, created a centrally planned 
economy that stifled growth for decades. Foreign policy that espoused nonalignment and 
socialism reinforced this result, which, 40 years later, was stagnation. In scientific research, 
for example, research publications from India account for less than 2 percent of research 
papers published worldwide, despite a powerful cadre of Indian researchers.9 

When India decided to extend its patent law to include products as well as processes 
in the pharmaceutical industry, the results were an upsurge in foreign investment and 
technology transfer and an increase in the value of Indian drug companies.10 One Indian 
official said, “Only when there is patent protection will companies invest more in research 
and come up with new molecules. This is the price we must pay for new medicine.”11 

The changes in IP law are only a part of a broad package of reforms that the Indian 
government is pursuing to increase growth. Those reforms emphasize greater reliance 
on markets and better laws and regulations for business. (In 2005, Prime Minister Man-
mohan Singh identified bureaucracy and corruption as the chief obstacles to economic 
growth and better integration into the global economy.) Among those reforms, better IP 
protection is one of the steps that India must make if it is to compete more effectively in 
the global economy. The challenge for India lies in advancing the economic reforms, such 
as strengthening IP, needed to accelerate growth.
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Brazil and IPR

Brazil faces a similar situation. Protectionist trade policies, inflation, and debt from gov-
ernment spending have hampered Brazil’s economic development. Market-oriented eco-
nomic reforms in the 1990s stabilized the country’s finances, privatized companies, and 
opened Brazilian markets. Brazil’s diplomats, considered among the most skillful by their 
peers, have learned how to use the WTO to achieve trade goals. Brazil wants to constrain 
protections for intellectual property, investment, services, and government procurement. 
Manipulating rules on IP and government procurement to favor Brazilian producers 
forms part of Brazil’s economic strategy. 

Brazil’s innovative capacity is low when compared to that of other countries. A report 
by the Inter-American Development Bank ascribes this weakness to “a variety of interwo-
ven factors, from the high cost and risky nature of investing in innovation in Brazil to the 
lack of highly qualified human resources.”12 For example, Brazil contributed only 1.7 per-
cent to the global production of new knowledge. One analysis notes that this percentage is 
similar to Korea’s contribution, but when we look at patents filed at the U.S. Patent Office, 
Korean innovators registered 30 patents in 1980 and 3,472 in 2000, making it a leading in-
ternational innovator, whereas Brazilian innovators registered 33 patents in 1980 and 113 
in 2000.13

The Brazilian experience illustrates the complexity behind innovation. Weak IP pro-
tection is only one factor determining Brazil’s creation of new knowledge. Fiscal instabil-
ity and underinvestment in research and education reinforce the effects of weak IPR, but 
the effects are offset to a degree by an entrepreneurial culture and a strong industrial base. 
A weak educational system handicaps Brazilian workers. Overall, the productivity of the 
Brazilian innovation system is low when compared to that of other nations, which must be 
ascribed in part to weak protections of IP rights.14

In contrast to India or China, Brazil seems more committed to finding alternatives to 
IP protection to accelerate innovation—one sign of this commitment may be that the Eng-
lish-language version of the annual report of FINEOP, the Brazilian innovation agency, 
does not contain a single reference to intellectual property. Brazilian policy is to combine 
social welfare and technological innovation to produce “just” economic growth. Informa-
tion technology forms a part of government modernization strategies. Brazil, like many 
countries, has adopted policies with the stated aim of moving to a knowledge-based econ-
omy, and some evidence indicates that Brazil is accumulating the human capital that will 
allow it to do so. Statistics show a healthy increase in the number of PhD degrees awarded 
(6,300 last year) and scientific articles published. In December 2004, Brazilian president 
Luiz Inacio Lula da Silva signed an innovation law designed to accelerate public–private 
partnerships by removing restrictions on university researchers.

One observation that we can draw from the experience of those countries is that polit-
ical preferences drive policy for intellectual property as much as economic considerations. 
IPR is seen as an extension of market economics. Countries with a preference for social-
ism may find this market orientation unpalatable. Dependence on the traditional “non-
aligned” models to explain discrepancies in growth and trade also predisposes policymak-
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ers to undervalue the costs of weak IPR. The search for alternative models to incentivize 
innovation, according to some, a more “socially just” approach than IPR, may be attractive 
to policymakers in those countries. Finally, an opportunistic approach that attacks IPR has 
clear negotiating advantages and can provide valuable leverage in trade negotiations. 

Some developing countries perceive intellectual property protections as unfair efforts 
by more-advanced economies to block access and profit at their expense. Vocal communi-
ties that speak for developing countries see the acquisition of intellectual property from 
more-developed countries as crucial for economic growth, and leaders in some develop-
ing countries attack IP protections as unfair and extortionate efforts by more-advanced 
economies to extract value and hamper growth. 

Both developed and developing economies face the same problem of finding a bal-
ance that will enhance prospects for growth, but the international community is far from 
a consensus on IP protection. This lack of consensus complicates and slows the global 
economy. The international debate over IP is often a zero-sum game, in which some must 
lose so that others may win. A zero-sum view of international economics can be appealing 
to nonaligned political traditions. The alternative is to build multilateral institutions and 
rules that will give all participants opportunities to improve their positions. Pursuit of this 
alternative over the past 60 years led to the creation of powerful international economic 
institutions. Many now question the value and the fairness of those institutions, but in the 
end, the zero-sum approach to international economic policy—where each nation tries to 
better itself at the expense of others—reduces growth for all. 
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Conclusion and 
Recommendations 

Let me put it this way, without effective protection for intellectual property what we have 

said about indigenous innovation would be nothing more than empty words.

—Xu Guanhua, Minister of Science and Technology, People’s Republic of China1 

Ambiguity is not a helpful guide for policy, but with some complex issues, ambiguity 
seems unavoidable. Intellectual property might at first seem to be one such issue. This 
report argues that there really should be no ambiguity about the benefits of IPR, and that 
skillful policymakers can use IP protection to increase innovation and economic growth 
in their countries. 

A well-constructed and balanced IP 
system accelerates innovation. IP protec-
tion promotes innovation by providing 
incentives for individuals and markets. 
If policymakers approach IPR outside 
the context of international trade nego-
tiations and look at IPR as an element 
of domestic innovation, the goal for 
government policy becomes how best to 
make their nations knowledge creators 
rather than recipients. We know from 
experience that in countries with weak 
IPR, potential innovators will be tempt-
ed to emigrate or to turn to less-produc-
tive lines of work. Weak IPR regimes re-
duce incentives for the domestic creation 
of new knowledge. 

Within this thicket of arguments sur-
rounding IPR, one can discern a series 
of best practices for the protection of IP 
that will promote knowledge creation 
and innovation, and those practices pro-
vide the best guide for national policy. 

Best Practices for Innovation

Build human capital. 

Use targeted incentives and subsidies. 

Embrace the international economy. 

Increase both domestic competition 
and foreign participation in the 
economy. 

Build infrastructure. 

Foster consensus on innovation 
policies.

Decentralize and privatize economic 
decisions.

Strengthen “soft infrastructure”—
laws, governance, and enforcement, 
including IPR.
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They are: to use international best practices for IP; to pursue an effective patent system 
that combines incentives and transparency; and to put IPR in the context of a larger na-
tional strategy that promotes economic openness and knowledge creation. Appendix B 
provides additional discussion of these best practices. 

Policies and processes for issuing and enforcing patents are the most important aspect 
of IPR for innovation. Correctly structured, patents provide both the incentives needed 
for innovators and investors and the openness needed for future innovation. Patent leg-
islation based upon international best practices and a strong patent application review 
process are the keys to success. The strength of patent systems is that they make public 
the ideas behind an innovation. This openness accelerates innovation and eliminates the 
risk of monopoly. Patent disclosure requirements diffuse technology and allow competing 
products to be developed. The key to controlling anticompetitive risk lies in transparency 
and in ensuring that the length of time granted for IP protection is just enough to com-
pensate innovators. National patent systems based on international best practices will ac-
celerate innovation and growth. 

The argument that poor countries are unable to afford an effective patent regime is not 
really valid. There are a number of alternatives that can overcome this problem. For exam-
ple, countries can cooperate in developing or expanding regional patenting organizations 
(the European Patent Office provides a strong precedent, including the precedent of its 
appeals process), or in piggybacking on the review work of the three major patent systems 
(Japan, Europe, and the United States). Increased information sharing and cooperation 
among national patent offices—of which several initiatives are already under way—would 
help improve IPR globally, with consequent benefits to innovation in all nations.

Digital information technologies can offer countries an opportunity to use their IP 
systems to expand access and transparency. We know that patents increase innovation 
when, in exchange for temporary protection, an inventor must describe in detail how he 
or she achieved results, and this description is made publicly available. The ability of other 
innovators to examine a patent and create a complementary or alternative product is one 
of the ways that IP rights help accelerate innovation. Using digital information technolo-
gies to make information more available in the context of strong IPR will spur innovation 
and economic growth.

Adherence to WTO’s agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS) is essential for best practices. TRIPS provides the international standard 
for copyrights, trademarks, and patents and specifies procedures and remedies for en-
forcement and dispute resolution. Countries that do not adhere to TRIPS will ultimately 
not perform well in the global economy, and will see domestic innovation reduced. The 
argument that the least-developed countries should postpone their accession to TRIPS, or 
that they should be excused from TRIPS obligations, would prolong slow growth. Weak 
IPR regimes mean less investment, less transfer of skills, and less domestic innovation. Co 
mpensating mechanisms—foreign assistance, subsidies, reverse engineering, open-source 
models—are inadequate replacements because they provide neither an equivalent value or 
volume of knowledge transfer nor the domestic incentives for innovation. 



40  Intellectual Property Protection 

Following international best practices for IPR is essential, but being a signatory to 
TRIPS is not enough. Many countries are signatories, but national enforcement is erratic. 
The result is harmful uncertainty for domestic innovators. The common belief that weak 
enforcement benefits the copying nation at the expense of the producer nation fails to take 
into consideration the damage to the copying nation’s own innovation capabilities. Coun-
tries with inadequate IP protections place an invisible ceiling on their own growth pros-
pects by creating disincentives for both domestic innovators and foreign investors.

Governments can use relatively straightforward measures to get a sense of how well 
enforcement efforts are conducted. Customs seizures and court actions are good indica-
tors of strong enforcement. Even an effort to begin tracking IP-related statistics would be 
a positive step. More-subjective measures would include indicators of judicial consistency 
regarding the IP, the amount and nature of technology transfer and foreign direct invest-
ment, and the business perceptions of national IP protections.

All nations, even the poorest, need innovation to grow, and all nations would find that 
the rate of innovation would increase in an environment where IP is protected. Innovation 
applies to more than high-technology products; it can lead to more-productive agriculture 
or to the creation of strong national brands for consumer goods. Countries do not need to 
wait to begin to benefit from stronger IPR.

IP protection is best approached as part of a larger national innovation strategy. Even a 
basic strategy—one that improves education, removes regulatory obstacles, and encourag-
es partnerships with foreign research and technology partners—will only provide its full 
benefit when there is improved IPR. 

Weak IPR also have a global conse-
quence. IP protection is part of globaliza-
tion (which explains some of its unpopu-
larity). Globalization, the integration of 
economies and the diffusion of production 
and technology, has done more to speed 
development than most official programs. 
Weak IP protections undercut globaliza-
tion. They increase the risk of trade and 
slow the overall rate of innovation. 

Some may see this damage to global-
ization as a benefit, but the consequence 
is less technological change and economic 
growth for all nations. The costs to the 
collective output of new goods and ser-
vices can be very high, as potential inno-
vators reduce their efforts in response to 
weak IPR. Moreover, weak IPR regimes 
act as a brake on the pace of technologi-
cal improvement around the world. Count the improvements in transportation, com-
munications, and medicine that have been made. Then ask: which of these would I give 

Best Practices for IP

Put IP at the center of a larger 
strategy for domestic innovation and 
growth.

Make patents the centerpiece of IP 
policy, and use them to provide both 
incentives and transparency.

Use international and regional coop-
eration to strengthen IP practices.

Apply TRIPS as a guide to construct-
ing national IP systems.

Measure IPR performance.
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up? Which of these would I be willing to wait another ten years for? That is the unspoken 
result of weak IPR.

Globalization creates wealth, but that wealth is unevenly and, some would say, unfairly 
distributed. Often those whose needs are greatest appear to receive the least. Weak IP pro-
tections can be portrayed as just recompense for exploitation, but this portrayal ignores 
how weak IP protection affects domestic innovation. Weak IP protection may actually 
increase dependence. In a global information economy, where the creation of new ideas 
and knowledge will be the most valuable economic activity, those governments that make 
creation of new knowledge harder will be doing their citizens and the citizens of other 
countries a disservice.

The process of innovation is difficult, and many countries recognize that the degree to 
which their laws and policies support and accelerate innovation will determine how well 
their economies perform in the new century. IP protection alone is not sufficient for in-
novation and growth, but protections for intellectual property will be one of the factors 
that distinguish fast-growing economies from those whose growth is sluggish. If innova-
tion, growth, and a reduction in poverty are our goals, strong IP protection is crucial for 
success.

International discussion of IP reflects very different understandings of how the world 
works and how it should work. The goals, objectives, and views of the differing parties 
involved in this discussion are in conflict, but they also have some commonality. They 
share concerns about poverty and the need for development. Weak IP protections are not 
the best way to address such concerns. Dislike for markets and globalization or longings 
for tired ideologies should not drive development policy. Weak IP protections damage 
growth. More important, the damage from weak IP to developing nations’ own abilities to 
innovate and grow outweighs any temporary benefit.

Can we draw a single conclusion from global experience and from the extensive de-
bate about IPR? Yes. The conclusion is that countries with strong IPR are better economic 
performers. The performance benefits from strong IPR will only increase as the focus of 
economic activity centers on the creation of new knowledge—the knowledge economy. 
Countries with weak IPR have not performed as well and will perform even less well in 
the future if they do not improve IP rules and enforcement.

Notes
1.  World Economic Forum on China Business Summit, Beijing, September 10–11, 2006, http://www.

weforum.org/pdf/SummitReports/china2006/innovation.htm.
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A p p e n d i x  A 

Elements of Innovation

Commercialization of new knowledge: Research by itself does not create wealth. 
The ability to turn research into commercial activity is what makes innovation dif-
ferent from research. The classic view of commercialization is that entrepreneurs 
are primarily responsible for this activity, but, in fact, commercialization is much 
more diffuse, with universities seeking to license the product of their research-
ers and with large corporations developing a range of strategies (licensing, co-
development, or outright acquisition of innovative start-up firms) to obtain new 
knowledge for commercial use. The nature and level of IP protection is a central 
determinant of commercialization. 

Entrepreneurial culture: Innovation also works best when it occurs in the con-
text of an entrepreneurial culture. An entrepreneurial culture accepts risk and 
failure and empowers individuals to conceptualize how to turn research into mar-
ketable ideas. Entrepreneurship reflects the larger social and cultural preferences 
found in different societies, but some evidence indicates that entrepreneurship 
can be learned. It can be encouraged and expanded through a legal and regulatory 
framework that supports risk-taking and that does not penalize honest failures. 
The ability to see potential opportunities in the ideas created by research and the 
willingness to take the risks entailed in turning that knowledge into a business are 
crucial for making scientific research a contributor to economic growth.

Human capital: Human capital means the skills and knowledge possessed by in-
dividuals and created through education and experience. Economies with greater 
supplies of human capital will do better in the new global economic environ-
ment, and increasing the stock of human capital is an important goal for national 
policies.
 
Information technology: For a few years at the beginning of the Internet revolu-
tion, considerable debate took place among economists about whether companies’ 
investments in information technology actually produced any benefit. Apparently, 
a lag existed between the acquisition of information technologies and the abil-
ity of individuals and companies to use those technologies to increase their pro-
ductivity. People had to learn how to use the new equipment. Now we know that 
knowledge acquisition clearly is easier because information technology has low-
ered the cost of acquiring information. The Internet creates an immense online 
resource that is immediately accessible to researchers and entrepreneurs. Knowl-
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edge is accessible in new ways and is easier to locate, store, and transfer. Expertise 
is easier to locate. Collaboration is easier in the same firm or time zone—or in dif-
ferent ones. The improvement of telecommunications services and the promotion of 
access to and use of the Internet to increase knowledge acquisition is one strategy 
for government policy that can provide both immediate and long-term benefits.

Openness to competition: Long-term success in building an innovative economy 
depends on that economy’s openness to competition because competition leads 
to the more efficient use of resources and stimulates individuals to develop new 
ideas. This competitive stimulus can seem counterintuitive; competition can seem 
to lead to waste and duplication as several companies seek to do the same thing. 
An engineering model, in which investment and production decisions are made 
by fiat, may seem more efficient. This latter approach substitutes administrative 
and political processes for broadly distributed private-sector decisionmaking and 
market disciplines. The error here lies in decisionmaking. Instead of having many 
individuals thinking about how to produce more efficiently, the engineering mod-
el limits the number who do so. In an ideal world, this limited set of producers 
would be all-knowing, which in reality is far from the case. 

Openness to competition has implications for both domestic law and foreign 
trade. Domestically, privatization of state monopolies increases competition. Laws 
that block anticompetitive practices, such as cartels or monopolies, also enhance 
economic performance. Deregulation that eases the burden of opening a new 
business increases competition and speeds innovation. 

One important reform involves trade policies. Those countries that are open 
to foreign trade and foreign investment appear to grow faster. This model is a 
considerable change from the import-substitution model used by many countries 
to industrialize. In that model, national industries were sheltered from competi-
tion, particularly foreign competition. The import-substitution strategy no longer 
works because countries have greater access to resources, including knowledge 
and financing, and because their national companies learn to compete in the 
global market. Participation in the larger global market makes countries’ national 
efforts more efficient. 

Physical infrastructure: The quality of physical infrastructure is a key determi-
nant for investment and productivity. The creation of physical infrastructure is a 
traditional development tool. Physical infrastructure for transportation and com-
munications is important—an isolated cluster that is poorly linked to the global 
economy will not perform well—but an adequate and reliable supply of electrical 
power is now a critical component for high-technology industries. The experi-
ence of countries in the early stages of development, such as China, suggests that 
a strategy for building a high-technology economy will be best served if govern-
ments concentrate scarce funding for physical infrastructure on the emerging 
geographic clusters that will produce innovation. In the short term, this invest-
ment strategy will be inequitable, because some areas will receive less funding, but 
in the long term, the approach will produce faster economic growth.
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Private-sector financing: The presence of a supportive financial system is one of 
the benefits of the development of clusters of those business and entrepreneurial 
skills required for growth. The financial process to support innovation is more 
complex and requires specialized financial services that support innovation along 
all phases of the path, from research to product. That process involves the venture 
capital that allows entrepreneurs to establish firms that will take the ideas from 
research and will try to turn them into products. Such venture capital firms have 
special skills and a tolerance for risk, features not usually found in banks. Venture 
capital undertakes high-risk investments that offer the promise of equally high 
returns. Innovation also requires continued financing after the firm is established 
to allow the new company to operate until it can depend on revenue from sales. 
Along with financial support, the new company can benefit from access to busi-
ness skills and advice provided in tandem with financing.

Research and development (R&D) funding: The Organization for Economic Co-
operation and Development (OECD) defines R&D as systematic creative work to 
increase the stock of knowledge and to devise new applications using such knowl-
edge. It has three broad categories of activities: basic research, applied research, 
and development. Basic research is experimental or theoretical work undertaken 
to acquire new knowledge of underlying phenomena without any particular ap-
plication or use in view. Applied research, by contrast, seeks to solve a practical 
problem. Development involves the creation of improved products, processes, and 
services that fill market needs. Government support for R&D can be crucial for 
acquiring new knowledge. However, research and knowledge acquisition in itself 
will not generate economic growth. The new knowledge must be effectively com-
mercialized. R&D investments can increase GDP, but some nations have spent 
heavily on R&D without producing benefits (such as Japan or the United King-
dom in the 1960s). A straightforward increase in R&D funding, for example, will 
not necessarily produce economic benefits if the result of increased research can-
not be turned into commercial activities. The failure to effectively commercialize 
research has been a major handicap for many innovation policies.

In many instances, the private sector will contribute significantly to R&D, par-
ticularly in the development of new products or services. Other aspects of R&D, 
however, are unlikely to attract private-sector funding, even with government 
incentives. Because basic research produces general knowledge that is widely dis-
seminated, a company that had invested substantially in basic research would not 
see an adequate return. Funding for basic research must usually come from the 
public sector. It is an important activity for government because basic research 
that provides new knowledge will lead to innovation. A country could compen-
sate for a lack of basic research by acquiring knowledge from external sources, 
but it might find itself at a disadvantage in using that knowledge when compared 
to nations with strong research capabilities and the scientific establishments that 
come with those strengths. 

A different set of incentives may be necessary to generate the R&D activities 
required for innovation. In essence, companies are less likely to invest in devel-
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oping new products if they do not believe they will be able to recoup that invest-
ment. If a competitor is able to take advantage of a new invention, design, or pro-
cess without having to make the initial investment, that competitor gains a serious 
advantage and the inventing company experiences a serious loss. Over time, the 
result will be that fewer companies will take the risks required to innovate. The 
necessary incentives are better seen as part of a country’s “soft infrastructure” (see 
later), which requires the rules and enforcement capabilities that reduce invest-
ment risk. 

Research institutions: If the goal is to increase the amount of innovation, gov-
ernment policies should emphasize support for advanced research programs. 
The primary source for technological innovation remains research universities 
and institutions. Strong graduate programs are essential for building the human 
capital needed and are the leading source of the ideas and the workforce needed 
for technological innovation. Graduate programs produce scientific knowledge 
and expertise. Strong universities are a crucial element for building an innovative 
high-technology economy. Governments can accelerate the creation of human 
capital and can speed their transitions to high-technology economies by establish-
ing research universities. 

Skill clusters: Research universities provide ideas and workers, but turning them 
into economically valuable activities requires many other skills. Those additional 
skills include legal and financial services, plus business and managerial expertise. 
When those skills are clustered (geographically located relatively close to each 
other), their economic benefits are maximized. The development of clusters of 
skills, resources, or both as part of research universities provides real economic 
benefits. Clusters create communities of interlocking expertise that lower the costs 
and risks associated with innovation by ensuring that a range of needed skills can 
be easy to find and readily accessible

Now, the most dynamic element of the innovation process involves a combi-
nation of university research, start-up firms, and financial support. A number of 
conditions are required for success, including the presence of advanced graduate 
research programs, a willingness by the host university to tolerate entrepreneur-
ship and a flow of intellectual property, and effective mechanisms to link ideas 
with capital and, eventually, with business experience. When this expertise is 
combined with financing and business experience, the result can be a greater out-
put of innovative technologies. Well-known examples of this process in the United 
States include the research triangle in North Carolina, Silicon Valley in California, 
and the area around the Massachusetts Institute of Technology. 

“Soft” infrastructure: We are accustomed to the idea of the physical infrastruc-
ture requirements of economic activity: transportation systems (roads, bridges, 
harbors, airports), telecommunications, and electrical power generation. Soft in-
frastructure consists of the capital markets, culture, education systems, and laws 
that enable commercial activity and that turn research into innovation and in-
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novation into economic activity. The quality of a nation’s soft infrastructure has at 
times been overlooked, but those intangible factors are as important as physical 
infrastructure for economic growth. Government policies are the primary deter-
minant of soft infrastructure. 

Improvement in soft infrastructure is closely tied to administrative reform 
and the adoption of best practices derived from other nations’ experience. The 
development of an adequate corpus of laws and regulations for intellectual prop-
erty, bankruptcy, competition, and other business practices is the basis for soft 
infrastructure. Enforcement of the laws in a transparent and equitable fashion by 
regulatory agencies and by an effective court system is also necessary. Closely tied 
to this enforcement is the effective administration of a financial system, because 
adequate laws and rules for capital markets will increase the supply and lower the 
cost of investment for economic development. Countries with a better soft infra-
structure have a long-term advantage, and governments can take steps to improve 
their soft infrastructure by undertaking a series of reforms, often difficult, that 
eventually produce better governance. 

Supporting infrastructures: Governments can increase innovation and attract 
investment by developing the public infrastructures needed for commercial ac-
tivity. The infrastructures include both the “hard” infrastructure (transportation, 
electricity, communications) and the intangible or “soft” infrastructure (legal 
system, regulations, financial system) that provide the conditions for economic 
growth. In many cases—particularly in soft infrastructure—only the government 
can supply those goods and services. 

Technology transfer: Technology transfer from external sources has proven to 
be vital for economic progress in less-mature economies. Technology transfer 
provides skills and intellectual property that allow businesses to become more 
productive and competitive. Those transfers are closely tied to foreign direct in-
vestment; the former head of the World Trade Organization called foreign direct 
investment the world’s “best mechanism for transferring technology.” 

This concept is crucial for the start-up companies that seek to exploit new 
ideas from research, because those companies are usually new, unproven, small, 
and private and thus are unable to access traditional financing, such as bank loans 
or stock sales on exchanges. The benefits of venture capital are widely recognized. 
Venture capital often covers only the first phase of commercialization, but it is an 
essential first step. Many governments try to foster the development of venture 
capitalists; to create governmental entities that mimic the activities of venture cap-
italists by providing financing to new, high-risk enterprises; or to attract existing 
venture capitalists that will undertake activities in their region or country. 
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A p p e n d i x  B

International Best Practices for 
Innovation

As the costs of international trade fall and as more countries develop strong manufactur-
ing and research capabilities, the ability to create new ideas and services—innovation—
has become essential for competitiveness. Countries will need to find new ways to use 
their resources more efficiently. The experience of many nations suggests the following set 
of international best practices: 

Expand human capital. Human capital is the stock of knowledge and skills 
possessed by a workforce. An economy that contains more skilled workers will be 
better able to take advantage of innovation and, in the right circumstances, to do 
better at innovating. 

Use targeted incentives and subsidies. Incentives and subsidies can provide 
resources where markets and the private sector do not; they can skew economic 
activity in the direction of creating or acquiring new knowledge, building human 
capital, and attracting foreign participation in business and research. Targeted 
government support for innovation centers may produce faster growth than would 
be the case with broadly diffused national programs. 

Integrate with the international economy. Economies that do not adopt open 
polices find themselves increasingly at a disadvantage. To succeed, open econo-
mies need strong fiscal and monetary policies, which can be the source of the 
technological, informational, and financial resources needed for development.

Expand competition and foreign participation. Globalization forces companies 
to adjust to more-intense competition, but integration with the global economy 
is a primary source of the technological, informational, and financial resources 
needed for development. Openness to foreign collaboration can make significant 
contributions to development.

Build infrastructure. Using focused regional investment programs to put in place 
and maintain roads, modern telecommunications, and airports will help attract 
foreign investment and will make efforts at knowledge creation more efficient. No 
country can do this in every location. The most successful national programs select 
a few locations and invest heavily in them: Shanghai is among the most modern 
cities in the world, but neighboring provinces to the east remain impoverished. 
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Strengthen “soft infrastructure”—laws, governance, and enforcement, includ-
ing IPR. Government policy and action create the environment in which innova-
tion and growth will flourish. Consistent and predictable government action in 
support of innovation can accelerate growth. 

 Decentralize economic decisionmaking. Less-intrusive governments, fewer 
regulations, more privatization, and greater reliance on markets and competition 
among private entities are in general more likely to produce economic growth. 
Some analysts attribute America’s success in technological innovation and eco-
nomic growth to its reliance on market-oriented policies that emphasize private 
investment and decisionmaking. The broad issue is to determine those few areas 
where government intervention is needed while relying primarily on a private- 
sector lead.

Build consensus on the need for innovation. Agreement by political parties, 
unions, and business leaders to place innovation policies outside politics is es-
sential. Because improvements in the innovation process may require years to 
produce results, agreement to depoliticize those policies provides the time and 
commitment needed for success. 
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A p p e n d i x  C

International Intellectual Property 
Agreements

This three-tiered categorization (IP protection, global, and classification) is based on the 
World Intellectual Property Organization (WIPO). The history, however, also includes 
agreements and treaties not administered by WIPO (e.g., TRIPS).

IP Protection
Paris Convention for the Protection of Industrial Property (1883) 

Berne Convention for the Protection of Literary and Artistic Works (1886)

Madrid Agreement for the Repression of False or Deceptive Indications of  
Source on Goods (1891)

Buenos Aires Convention (1910)

Universal Copyright Convention (1952)

Rome Convention for the Protection of Performers, Producers of Phonograms, 
and Broadcasting Organizations (1961)

United Nations Convention Establishing the World Intellectual Property  
Organization (WIPO) (1967)

Convention for the Protection of Producers of Phonograms against Unauthorized 
Duplication of Their Phonograms (1971)

Brussels Convention (1974)

Nairobi Treaty on the Protection of the Olympic Symbol (1981)

Film Register Treaty (1989)

Treaty on Intellectual Property in Respect of Integrated Circuits (1989)

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) 
(1994)

Trademark Law Treaty (1994)

WIPO Copyright Treaty (1996)
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WIPO Performances and Phonograms Treaty (1996)

Patent Law Treaty (2000)

Doha Declaration on the TRIPS Agreement and Public Health (2001)

The European Union Directive (2004)

Singapore Treaty on the Law of Trademarks (2006)

Global Protection Systems
Hague Agreement (1934, 1964)

Lisbon Agreement for the Protection of Appellations of Origin and Their  
International Registration (1958)

Patent Cooperation Treaty (1970)

Budapest Treaty on the International Recognition of the Deposit of  
Microorganisms for the Purposes of Patent Procedure (1977)

Madrid Agreement Concerning the International Registration of Marks (1891) 
and the Protocol Relating to that Agreement (1989)

Classification Agreements
Nice Agreement Concerning the International Classification of Goods and  
Services for the Purposes of the Registration of Marks (1957)

Locarno Agreement Establishing an International Classification for Industrial 
Designs (1968)

Vienna Agreement Establishing an International Classification of the Figurative 
Elements of Marks (1973)

Strasbourg Agreement Concerning the International Patent Classification (1979)
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Executive Summary

The economic literature on intellectual property rights has not underlined many clear 
conclusions. Parsing out the complex role that IP rights play— in investment, technology 
transfer, levels of exports and imports, and ultimately GDP growth—is extraordinarily 
challenging, particularly in abstract models. Many factors contribute to particular eco-
nomic outcomes and the precise role of IPR is easily lost in the mix. However, one salient 
point that emerges from surveying the literature is that studies which use firm-level data 
rather than more broad macroeconomic indicators have more conclusive results on the 
role of IPR. Firm-level studies show that businesses are quite sensitive to the level of IPR 
protections, particularly in high tech industries. Improvements or deterioration of IP pro-
tection result in responses from firms, both foreign and domestic, and these responses can 
be significant to the direction of economic growth. 

For that reason, this paper focuses on country case studies and examines historical 
government action on IPR and any evidence of how the economy has responded, with 
particular attention to firm behavior in both 
strong and weak IPR environments. 

By examining country cases individually, 
we can see how intellectual property protec-
tions fit in with other policies to promote 
innovation and growth. The case study ap-
proach allows us to be mindful that intel-
lectual property rights alone do not drive 
development or growth. The following dia-
gram illustrates how IPR fits within an over-
all package of components for innovation.

In figure D.1, we show that IP is one part 
of soft infrastructure.  As such, it contributes 
to economic growth by prompting responses 
from both domestic and foreign firms. IP 
rights, notably, are detailed not simply as 
laws-on-the-books but as an end-to-end system that includes competent administration 
and consistent enforcement. IP laws alone are quite meaningless if the administration and 
enforcement components are inadequate. The diagram suggests that domestic and foreign 
firms have a number of complex responses to strong IPR, and these responses support of 
overall growth as an innovative economy. 

The clearest cases for analysis are those countries that have enacted thorough legal and 
enforcement changes and that have consistently applied the changes over several years. In 
such cases, evidence and examples of economic response are strongest. In those countries, 
local and foreign firms have responded by spending more on R&D; by applying for more 
patents; by starting up more high-technology firms; by increasing investment; and, in 
short, by driving an innovative economy forward. 

Businesses are quite sensitive to the 
level of IPR protections, particularly 
in high-tech industries. Improve-
ments or deterioration of IP protec-
tion result in responses from firms, 
both foreign and domestic, and these 
responses can be significant to the 
direction of economic growth.

Businesses are quite sensitive to the 
level of IPR protections, particularly 
in high-tech industries. Improve-
ments or deterioration of IP protec-
tion result in responses from firms, 
both foreign and domestic, and these 
responses can be significant to the 
direction of economic growth.
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Figure D.1.  Intellectual Property Rights’ Contribution to Economic Development

Sources: Innovation components (James Lewis, CSIS); IPR and firm responses (author).

In other cases, the economic responses are difficult to see. Often, however, these are 
cases of incomplete or erratic inputs: IP laws are inconsistent or more commonly, enforce-
ment is lax. Under such circumstances, local and foreign firms’ responses cannot be ex-
pected. Mixed signals about IPR result in cautious responses from firms. 

In cases of failed IPR, the economic loss is difficult to assess because it requires evalu-
ating missed opportunities. In some cases, however, evidence exists of underinvestment in 
R&D that may be tied to the level of IP protections. 

Overview of Approach 

The case studies in this appendix test whether reforms of intellectual property rights (IPR) 
lift economies by engendering stronger, more-innovative local firms and better relation-
ships with international partners. 

The countries were selected with an eye to providing regional representation, as well as 
attention to countries not studied exhaustively. Therefore, this list is not comprehensive. In 
each case study, we sought the following background information:
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Level of IPR before any reforms were made

Legal changes made to IPR  

Improvements or changes in enforcement of IPR

Motivation for the changes

Public campaigns to educate about IPR and to demonstrate a government commit-
ment to reforms

Then the domestic responses to these IPR changes were sought by examining the 
following:

Domestic firms’ patenting activities 

Domestic firms’ research and development spending

Domestic firms’ assertion of intellectual property (IP) rights in court

Licensing revenues and royalties received by domestic firms

Patenting by new local firms and start-ups

Finally, outside responses to IPR were sought, in particular the following:

Foreign firms’ patenting in-country

Change in the level of foreign direct investment (FDI)

Change in licensing to or joint venture relationships with local firms

Change in levels of overall trade and high-technology trade

In tables D.1 and D.2, “IP framework” is composed of all the elements that determine 
the overall strength of IP rights: 

Basic legal structures governing IPR in the country (TRIPS, TRIPS-plus, and so on)

Enforcement, including the effectiveness of the judiciary, police, and customs

Cultural and educational programs to promote the use of the IP system and the value 
of protecting IP 
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Table D.1.  Successful IPR and Development Case Studies

Country IP Framework Domestic Firms and IPR FDI and Changes to IPR 

Taiwan TRIPS and a spe-
cialized IP court 
and police force.

After 1986 reforms, local 
firms increased R&D spend-
ing. After 1994 reforms, 
firms expanded patenting. 
New-entrant firms increased 
patenting.

FDI helped develop indigenous 
technology sector. Foreign firms 
increased licensing to Taiwanese 
firms when IPR strengthened.

Republic of 
Korea

TRIPS and a 
public-awareness 
campaign.

Firms such as Samsung led 
way to a high-technology 
revolution for the Republic 
of Korea. Royalties from 
foreign licensing grew from 
US$16.3 million to US$1.18 
billion during the period from 
1967–1971 to 1982–1986.

FDI increased from US$218 mil-
lion in 1967–1971 to US$1.76 
trillion in 1982–1986. 

Finland TRIPS; National 
Research Agen-
cy provides IP 
training.

High-technology exports, 
especially telecommunica-
tions equipment, led GDP 
growth over the past 10 
years. Biotechnology sector is 
developing.

A rapid rise has occurred in 
the number of newly formed 
international alliances of large 
Finnish firms. 

Singapore TRIPS-plus (free 
trade agreement 
2003); IP Court 
(2002).

Creative industries grew at 
an average of 17.2 percent, 
compared with an average 
annual GDP growth of 10.5 
percent between 1986 and 
2000. High-technology start-
ups have expanded.

Licensing revenues from  
patents and new technologies 
developed in Singapore have 
increased. Singapore is the top 
location for legal CD and DVD 
content replication in Asia. Bio-
medical R&D has increased.

Source: Author 
Note: FDI = foreign direct investment; GDP = gross domestic product; IP = intellectual property, IPR = intellec-
tual property rights; R&D = research and development; TRIPS = Agreement on Trade-Related Aspects of Intel-
lectual Property Rights.

Table D.2.  Mixed-Record Cases

Country
Legal Framework 
Enforcement Domestic Firms and IPR FDI and Changes to IPR

Argentina Effectively TRIPS-
minus, but has 
lack of judicial 
enforcement 
and inadequate 
administration.

Evidence shows that local 
firms forgo R&D because 
of weak IPR.

Foreign firms report concerns 
about IP-sensitive investments 
and relationships because of 
weak IPR.

Chile TRIPS-plus is in 
law, but enforce-
ment is weak and 
culture of IPR is 
not well devel-
oped.

Low level of patenting 
by local firms is, in part, 
caused by the lack of ex-
perience and history with 
IPR.

FDI in Chile did increase post-
TRIPS. Chile also has one of 
Latin America’s most liberal 
policies on licensing agreements. 
Firms in the auto, chemical, 
electronics, and metal-process-
ing industries manufacture in 
part under foreign licenses. 
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South Africa TRIPS, poor 
enforcement, and 
problems with 
judiciary for IP 
cases.

Low levels of patenting ex-
ist by local firms and pub-
licly funded institutions.

Few signs exist of FDI from 
foreign technology firms.

Thailand TRIPS, central 
IP court (1997). 
Enforcement has 
been a problem.

Projections are that both 
the biomedical sector and 
the local software industry 
would expand consider-
ably if Thailand’s IPR 
improved.

After the second patent act, 
Thailand experienced an in-
crease in technology transfer 
and FDI, but mostly “turnkey” 
ventures.

Vietnam TRIPS, but weak 
overall enforce-
ment; signs of 
intentions to 
improve.

Local firms are small; many 
use outmoded technology.

Foreign firms now are more 
engaged but still not transfer-
ring latest technology because 
of IPR risk.

Egypt TRIPS, with im-
proving enforce-
ment and cultural 
awareness.

Egypt increased its number 
of patent applications by 
100 percent from 1994 
to 2000. Firms are de-
veloping technologies in 
the biotechnology and 
pharmaceutical areas. IP 
reforms are expected to 
help develop Egypt’s media 
production and informa-
tion technology sectors. 

In a study of Middle Eastern 
countries including Egypt, FDI 
from the high-technology sector 
has been found to respond to 
improvements in IPR levels.

Israel TRIPS. Israeli companies increased 
their ownership of U.S. 
patents from 1,302 for 
the 1977–1987 period to 
3,550 for the 1996–2000 
period.a Royalties increased 
from US$115.5 million in 
1994 to US$610 million in 
2005. 

R&D, as well as clinical trial 
expenditures made by interna-
tional pharmaceutical compa-
nies, has fallen in recent years 
as those companies have moved 
the activities to countries with 
more favorable data protection 
regimes.

Bangladesh TRIPS. Domestic firms in UNTAD 
survey report that IPR 
is not important to their 
businesses. 

Little evidence of foreign firm 
response to overall weak IPR 
environment. 

Source: Author 
a Nagesh Kumar, “Intellectual Property Rights, Technology, and Economic Development: Experiences of Asian 
Countries” (Background Paper, Commission on Intellectual Property Rights, January 2002), http://www.
iprcommission.org/papers/pdfs/study_papers/sp1b_kumar_study.pdf.

Country
Legal Framework 
Enforcement Domestic Firms and IPR FDI and Changes to IPR

Table D.2.  Mixed-Record Cases (continued)
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Taiwan’s Turnaround on IP Rights

Taiwan’s experience with improving intellectual property legal structures and enforcement 
presents an important illustration of the benefits of IPR to innovation and, ultimately, to 
economic growth and development. Taiwan’s IPR reforms encouraged its domestic firms 
to innovate and to commercialize new products while at the same time attracting foreign 
firms to invest in its markets and to build ties with emerging high-technology companies.

The Taiwanese story is one of a turnaround. After 1945, Taiwan’s firms thrived on 
counterfeiting and reverse-engineering and on 
government failure to enforce IP laws. One esti-
mate in the mid-1980s suggested that 60 percent 
of all pirated or counterfeit goods worldwide 
originated in Taiwan.1 In fact, the Taiwanese 
government bluntly declared in a 1983 docu-
ment: “The [Republic of China] government has 
viewed imitation as a necessary process in the 
evolution of human civilization and believed 
that commercial counterfeiting is an inevitable 
phenomenon in most developing countries.”2

In the late 1980s, however, Taiwan acted 
to improve enforcement by creating a special 
IP court and by increasing penalties for IP 
violations. Other provisions of those reforms 
improved foreign firms’ access to patents in Taiwan. In 1994, Taiwan enacted a change to 
its patent law to broaden the coverage to food, beverages, microorganisms, and new uses 
from products (all areas that previously had been excluded from patenting). Those re-
forms also extended the length of a patent’s term from 15 to 20 years. 

Taiwan’s motivation for the series of changes was complex, involving the U.S.-Taiwan 
bilateral relationship, the World Trade Organization (WTO), and the Asia-Pacific Eco-
nomic Cooperation group, as well as a perception that such changes were in the national 
self-interest.3 The government expressed concern that its reputation for piracy was creat-
ing a negative international image. Taiwan’s overarching vision of itself as a high-technol-
ogy export powerhouse was at odds with outside perceptions.

The results of the reforms can be measured both domestically and abroad. Many 
Taiwanese high-technology firms responded to the reforms. After the judicial reforms, 
Taiwanese companies increased their use of litigation to protect their rights, a signal of 
enhanced firm confidence in the system.4 The 1986 reforms also stimulated innovation by 
Taiwanese firms as gauged by R&D spending and patenting abroad.5

After the 1994 legal reforms, Taiwanese firms expanded their patenting significantly. 
Equally important, patenting by new entrant firms increased, suggesting that stronger IPR 
created incentives for new firms to seek market access. A 2004 econometric study con-
cluded that this upsurge in patenting was causally related to patent reform.6 

Taiwan’s IPR reforms encour-
aged its domestic firms to inno-
vate and to commercialize new 
products while at the same time 
attracting foreign firms to invest 
in its markets and to build ties 
with emerging high-technology 
companies.

Taiwan’s IPR reforms encour-
aged its domestic firms to inno-
vate and to commercialize new 
products while at the same time 
attracting foreign firms to invest 
in its markets and to build ties 
with emerging high-technology 
companies.
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Today, Taiwanese companies file about 60 percent of all patent applications in Tai-
wan, which is a positive indicator of the level of confidence in IP systems.7 Over the past 
10 years, the number of patent applications received by the Taiwan Intellectual Property 
Office has grown about 69 percent.8 Moreover, many Taiwanese firms have grown strong 
globally and file a significant share of patents at the U.S. Patent and Trademark Office 
(USPTO). 

Firms outside Taiwan have also positively responded to the reforms. Foreign direct 
investment in Taiwan has surged following patent reforms.9 Foreign firms have lower costs 
and fewer worries about unfair competition and free-riding when they enter a market 
that has effective IP protection. The foreign companies most responsive to IP reforms are, 
logically, those most dependent on IP. The knowledge-intensive sectors are precisely those 
that Taiwan seeks to attract to augment its international reputation. Foreign firms also 
increased their licensing to Taiwanese firms when IPR strengthened. Such licensing from 
developed countries to Taiwan has provided greater access to technologies than existed 
before reform.10 Greater technology transfer and expanded relationships between Taiwan-
ese and foreign firms benefit Taiwan’s innovative capacity and global competitiveness.

Republic of Korea’s IP Rights

The improvements in the Republic of Korea (South Korea) of intellectual property protec-
tion have underpinned the country’s strategy to move from a labor-intensive to a knowl-
edge-intensive economy. 

In the 1970s, South Korea relied on imita-
tion. It licensed outmoded technology or used 
older technology that had entered the public 
domain. It also did so through violating oth-
ers’ IP rights. As labor costs rose in Korea, the 
country’s competitive position began to weaken 
because its output was, in that period, decid-
edly non-novel. South Korea then moved into 
the “creative imitator” phase of its economic 
development, in which it sought to improve on 
existing knowledge and technologies. Nonethe-
less, awareness grew that only a genuinely in-
novative economy would ultimately elevate the 
Korean position globally. 

The Korean strategy to move away from reliance on imitation included IP reforms. 
South Korea had adopted patent legislation in 1961, but the patent scope was narrow and 
the patent lifespan was set at only 12 years, far short of the international norm. During 
the 1970s, South Korea revised some patent laws and officially joined the World Intellec-
tual Property Organization (WIPO). South Korea’s major improvements to its intellectual 
property system (from 1986 to 1995) brought the country more in line with WTO stan-

As innovative firms rather than 
imitators, many organizations 
have taken on world-class stature. 
The Korean government finds 
that a 1 percent increase in patent 
application translates into a 0.11 
percent increase in the rate of eco-
nomic growth.
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dards. Reforms included the Material Patent Law (1986), the Computer Program Protec-
tion Law (1987), and the New Patent Act (1995). 

In addition to international pressures, domestic sources urged change on IPR policies 
in South Korea. Local firms such as Daewoo and Samsung were emerging as powerful 
multinationals, and they brought complaints to the government when they encountered 
piracy of their products in the domestic market.

In addition to legal amendments, South Korea conducted successful public-awareness 
campaigns to promote the importance of IP in schools, colleges, and the R&D-intensive 
sectors of the economy. This campaign itself has contributed to the attractiveness of South 
Korea for outside investment.11 

South Korean firms responded to the improvements in IPR by increasing their invest-
ment in research and their acquisition of intellectual property. As innovative firms rather 
than imitators, many organizations have taken on world-class stature. The Korean govern-
ment finds that a 1 percent increase in patent application translates into a .11 percent in-
crease in the rate of economic growth.12

South Korea had the highest growth rate in private R&D expenditure per dollar of 
gross domestic product (GDP) in the 1980s and 1990s.13 In 1970, corporations made up 
only 13 percent of R&D investment in South Korea, but by 2001 their share had jumped 
to 76 percent. The total number of researchers also grew from 5,628 in 1970 to 178,937 in 
2001.14

Today, South Korean firms are patenting more domestically than foreign companies 
(35,900 patents were issued to residents, compared with 16,990 to nonresidents).15 In the 
1980s, fewer than 5,000 patents were granted annually to domestic firms.16 Overall, South 
Korea has increased its ratio of technology exports to technology imports (8.7 percent in 
1994 to 34.2 percent in 2004).17 

Before South Korea implemented its IPR reforms, its inventors obtained only six tri-
adic patent families (patents sought in the three vital intellectual property markets: the 
United States, Europe, and Japan) in 1985. But by 2002, Korean IP holders were granted 
630 triadic patent families and had nearly quadrupled their number of triadic patents over 
GDP.18 

The South Korean electronics firm Samsung ranked fifth in the USPTO list of top pat-
ent recipients in 2005, above Intel and behind patent-laden firms such as IBM, Panasonic, 
HP, and Canon. The Samsung trademark is estimated to be worth more than Nike’s.19 

Foreign firms have plowed more investment and licensed technology into South Kore-
an firms since improvements in IPR have been made. FDI increased from US$218 million 
in 1967–1971 to US$1.76 trillion in 1982–1986. Royalties associated with foreign licensing 
grew from US$16.3 million to US$1.18 billion during the same period.20 In 1985, only 31 
pharmaceutical research institutes existed in South Korea, but by 2004, there were 214.21

Recently, concern has arisen about South Korea’s protection of digital rights online22 
as Koreans hurtled into cyberspace with the onset of fast broadband deployment, but this 
concern should not obscure the overwhelming message of the success of South Korea’s 
transformation from imitator to innovative economy. Clearly, South Korea’s approach 
to reinvigorating its economy and knowledge creation had multiple elements, but the 
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economic dynamism that South Korea achieved would have been elusive without the IP 
rights portion of that strategy. 

Finland’s Strong IP Protection

The idea of intellectual property protection in Finland is well developed and strictly regu-
lated. Although the existence of strong IP rights is not sufficient to explain Finland’s eco-
nomic growth, which has been caused by a variety of factors, the operating level of high-
technology Finnish firms would be difficult to imagine in an environment of inadequate 
IPR. Overall, Finland has acted very flexibly on the issue of IPR, being open to changes 
and the evolution of intellectual property as the meaning of IP has changed over the past 
50 years.23

Finland’s protection of IP has historically been a steady effort. Finland first established 
its patent office, the NBPRA in 1942. Finland passed a patent act in 1961, signed onto the 
Patent Cooperation Treaty in 1980, and updated its copyright laws in 1991 to include soft-
ware. Recent amendments to the Finnish penal code have enhanced the position of em-
ployers concerning the protection of their business secrets. 

Finland supported the strengthening of IPR in the TRIPS negotiations. As a small 
market, Finnish support for TRIPS may seem anomalous, but the government understood 
that Finland had great innovative capacity and that stronger IPR could help unlock the 
country’s potential.24 

In addition to the legal framework, the national research agency, known as Tekes, pe-
riodically provides specific training courses for researchers to enhance the awareness of 
IP, including how to patent. Those efforts seem to have contributed to the recent increased 
number of patent applications for proj-
ects from academic and small-to-me-
dium-sized enterprises (SMEs) since 
2001. In addition, Tekes covers the costs 
related to patenting from academic and 
SMEs’ research projects.25

Finland’s economy has grown im-
pressively with this backdrop of IPR. 
High-technology exports, especially 
telecommunications equipment, led 
Finland’s GDP growth from 1989 to 
1999.26 The emerging Finnish biotech-
nology sector also relies on intellectual 
capital; therefore, its protection is vital 
to those firms’ survival in the market-
place.27 Finland has experienced a rapid 
rise in the number of newly formed international alliances of large Finnish firms. IP pro-
tection played a role in increasing foreign firms’ interest in partnering with Finnish firms. 

Finland’s remarkable turnaround…can 
be attributed to its sound development 
of political institutions, its sensible  
macroeconomic policies, and its focus 
on a technologically driven economy. At 
the nexus of this strategy is intellectual 
property protection because it contrib-
utes to rule of law, innovation, and eco-
nomic growth. 



62  Intellectual Property Protection

A 2004 European Academies Science Advisory Council study showed that Finland 
(along with Sweden) led the European Union in patent applications per capita.28 This large 
number of applications is an indication that an effective system of IPR is central to pro-
moting industrial investment in research and development. An Organization for Econom-
ic Cooperation and Development (OECD) paper showed that from 1991 to 2002, Finland 
had the world’s largest increases in triadic patent-to-GDP and triadic patent-to-population 
ratios.29 That great increase implies a strong link between a country’s domestic IPR and its 
residents’ international IP presence.

The 11 countries (including Finland) with the largest information-technology sectors 
have substantially lower software piracy rates than the global average, further evidence of 
the benefits of IPR.30

Finland’s remarkable turnaround over the past 10 years can be attributed to its sound 
development of political institutions, its sensible macroeconomic policies, and its focus 
on a technologically driven economy. At the nexus of this strategy is intellectual property 
protection because it contributes to rule of law, innovation, and economic growth. 

Singapore: Leveraging IPR for Investment and Growth

Singapore has followed a strategy to build itself into an intellectual property hub that is 
conducive to the creation, ownership, commercialization, and management of intellectual 
assets. Singapore has been active not only in the protection of rights but also in training its 
local firms about IP management and rights and about how to extract value from innova-
tion. Singapore’s intellectual property rights have attracted licensing and investment by 
many multinationals. 

Singapore’s reforms dramatically altered its IP rights environment for the better. In the 
late 1970s and early 1980s, the U.S. Trade Representative approached Singapore through 
bilateral talks about improving its IPR regime.31 In 1979, Singapore announced its “Second 
Industrial Revolution” plan, which sought to move away from industrial manufacturing 
into more innovative sectors. Because of the lack of progress, however, the United States 
changed Singapore’s trade status through the gen-
eralized system of preferences in 1984. In the next 
year, the International Intellectual Property Alli-
ance declared Singapore “the world capital of piracy. 

In 1987, the tide turned on IPR with the pas-
sage of Singapore’s copyright act. In 1994, the gov-
ernment replaced the U.K. Patent Act with very 
similar legislation. Singapore enacted a new Pat-
ents Act in 1994 and amended and strengthened 
it in 1995 to make it consistent with the TRIPS 
agreement. The amendments making this law fully 
TRIPS-consistent came into effect in January 1996. In 2002, Singapore established an IP 
court. In 2003, Singapore signed a free trade agreement (FTA) with the United States that 

Singapore’s reputation for 
economic dynamism in Asia 
and its improvements in IPR 
over the past 20 years are nei-
ther mutually exclusive nor 
coincidental.
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included an IP chapter, with TRIPS-plus provisions in some areas. The government also 
set up an IP academy for education and research into IP.

Domestic firms have responded positively to the strong IPR environment. Creative in-
dustries grew at an average of 17.2 percent, compared with an average annual GDP growth 
of 10.5 percent between 1986 and 2000. High-technology start-ups have expanded from 
2,675 new firms in 1996 to more than 5,000 in 2000, according to the government’s statis-
tics agency. Private-sector expenditure on R&D has been on the increase as well and stood 
at US$2.59 billion in 2004. A 2004 study found that the growth in the number of patents 
awarded correlated strongly with growth in sales revenue from commercialized products 
and processes attributed to R&D performed in Singapore.32 

Singapore’s commitment to IPR has attracted foreign firms. Licensing revenue from 
patents and new technologies that were developed in Singapore increased from Sing$55.17 
million to Sing$132.37 million between 2001 and 2003. Singapore is currently Asia’s top 
location for legal CD and DVD content replication.33 

A recent study of investments by pharmaceutical firms in Singapore revealed a strong 
link between improvements in IP protections for drug patents after 1988 and enhanced 
foreign direct investment in biomedical research and development. An index was devel-
oped to focus on and measure the level of IP protections for pharmaceuticals in 1998 and 
in 2003. The improvement (from a score of 3.77 to 4.4) tracks with greater investments in 
biomedical R&D.34 

Singapore’s reputation for economic dynamism in Asia and its improvements in IPR 
over the past 20 years are neither mutually exclusive nor coincidental. Singapore’s strategy 
to build its economy on R&D-intensive innovative firms (both domestically and with for-
eign input) identified IPR as a necessity. 

Argentina’s System of IPR: Failures to Make Reforms Stick

Argentina’s case study shows the limitations of TRIPS in creating a strong IP environment 
when faced with local resistance and a lack of history of intellectual property rights. Ar-
gentina’s lack of commitment on and delays to reforms have had negative consequences, 
both for the investment environment and for the 
growth and maturation of domestic innovation. 

In 1988, following complaints of weak IP 
practices, the U.S. Trade Representative began a 
Section 301 investigation of Argentina’s IP sys-
tem and opened consultation with the Argentine 
government about the issue.35 In 1991, Argentina 
introduced new patent reform legislation to its 
congress, thereby protecting pipeline inven-
tions and limiting compulsory licensing, but the 
bill stalled. In time, a weaker patent reform bill 
emerged, but when Argentina accepted WTO 
membership and TRIPS in 1995, it committed 

Argentina’s lack of commitment 
and delays to reforms have had 
negative consequences, both for 
the investment environment 
and for the growth and matura-
tion of domestic innovation. 
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itself to the TRIPS standards for patent protection. Nevertheless, the legislature continued 
to spar with the executive branch over implementation of TRIPS and changes to patent 
law, and the United States and Argentina consequently battled over IPR throughout the 
late 1990s 

In 2002, the two countries settled a three-year-old WTO dispute over Argentina’s pat-
ent system. Among other things, Argentina agreed to amend its patent law to provide 
protection for products obtained from a process patent and to ensure that preliminary 
injunctions would be available in IP court proceedings. Despite this settlement, however, 
real progress is difficult to measure given a lack of enforcement and a series of delays in 
promised reforms. 

A lack of centralized authority for administration of the patent system has hindered 
initial enforcement of rights. Judicial enforcement, a TRIPS requirement, has also been a 
struggle, with the judiciary showing a lack of experience, particularly with patent cases; 
many law schools in Latin America do not offer specialty courses in IP.36

Some in Argentina argue that the country has not lost out in foreign direct investment 
or technology transfer because of its weaker IP laws. In a 1995 survey, however, 62 percent 
of U.S. chemical and pharmaceutical firms felt that Argentina’s IP laws were too weak to 
allow the transfer of the latest and best technologies from their companies.37 One of the 
chief obstacles has been the lobbying power of imitative domestic firms that violate the IP 
of foreign firms.38 Millions of dollars in bribes from those firms to Argentine legislators 
helped block the enactment of stronger IP laws. 

A detailed case study involving bioengineering firms documented the damage of weak 
IPR to domestic firms.39 Monsanto and Pioneer, two leading seed companies in Argentina, 
are also leaders in bioengineered soybean seed sales globally. However, largely because of 
IP rights, both were unable to conduct viable soybean businesses domestically. 

The case study on Pioneer, conducted in 2001 and 2002, examined its R&D sites to 
track its day-to-day investments in the corn and soybean businesses. Under Argentina’s IP 
law, corn was protected as a hybrid, but soybeans were not. Because those research sites 
were distinct, the study was able to tease out investments in an area that is protected by 
IPR, as well as investments in another area that is not protected. The study confirmed the 
hypothesis that Argentina’s weak IP rights result in underinvestment in R&D. As the study 
concludes: 

Pioneer chooses corn over soybeans, not because [the company likes] corn more than 
soybeans, but because in corn there is a viable business proposition. IPR protection is 
fundamental to the proposition. The Pioneer case shows how investment and firm be-
havior are distorted by the institutional environments in which they operate.40

Argentina’s imitative firms have effectively delayed and blunted many of the IP re-
forms in TRIPS. To develop the kind of innovative firms that can compete internationally, 
Argentina not only will need to invest in human capital, but also will need to take TRIPS 
reforms seriously, to ensure that its IP system is properly and efficiently administered, and 
to create effective IP enforcement—not creative loopholes.
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Chile’s IP Rights: Forward Steps and Frustrations

Chile’s experience with intellectual property reform, as a relatively young democracy and 
developing country, offers a number of insights for other countries. Chile has committed 
itself to a TRIPS-plus regime, but it has not yet fully implemented all of the provisions.

Chile initiated IP reforms in the early 1990s and signed a free trade agreement (FTA) 
with the United States in 2003. Critics of FTAs post-TRIPS have suggested that developing 
countries are coerced into increasing IPR to gain some trade advantages and that those in-
creases damage the local economy. In Chile’s case, however, neither point holds true. The 
United States initiated the FTA with Chile after a trade surplus turned into a slight deficit 
as Chileans substituted European for American goods. The commitments to IPR that 
Chile made in the FTA, moreover, have not harmed Chilean domestic interests; more-
over, the sum effect of the FTA will have enhanced competitiveness and the promotion of 
American investment in Chile.41 

In many ways, Chile has leaned in the direction of IP reform on a number of occa-
sions but has never followed through. In 1991, Chile was the first Latin American country 
to enact a patent law. Chile signed the TRIPS act, but its congress did not pass legislation 
implementing the provisions. The U.S.-Chile Free Trade Agreement affirms obligations 
under TRIPS and adds another layer of protections.

The results of the FTA have not produced great harm to the Chilean economy as some 
had predicted; however, any benefits have been slow to materialize. Nevertheless, the con-
clusion that IP rights have failed to promote domestic innovation in the case of Chile is 
not sustainable, because the government has not successfully or completely implemented 
reform. A similar situation faces many developing countries.42 

One impediment to successfully implementing 
an effective IP regime is the low commercial value 
that Chileans place on IP. In response to the 1991 
IP law, applications for Chilean patents by nonresi-
dents rose steeply from 637 in 1990 to 2,024 in 1996. 
During the same period, applications by Chilean 
residents only rose from 161 to 359. The patenting 
rate in that period (about 0.4 patent applications per 
10,000 inhabitants per annum) was comparable with 
that of Spain (0.6), but was much lower than that of OECD countries (Japan = 26; Ger-
many = 5).43 Also, Chileans have an extremely low rate of applications for patents abroad. 
After adjusting for GDP in 2000, Chile ranked below countries such as Argentina, China, 
and Mexico for number of triadic patent families (patents sought in the three vital IP mar-
kets: the United States, Europe, and Japan).44

Lack of enforcement and relatively weak punishments for infringements (particularly 
of patents and copyrights) have also prevented Chile from realizing the benefits of IPR.45 

In the field of pharmaceuticals, problems stem from the lack of data protection and from 
patent infringements. Foreign firms voice complaints about the granting of marketing 
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authorizations to copies of patented products and about the excessively long wait for ob-
taining a patent.

Chile lacks adequately trained officials and a sufficient level of consciousness about the 
importance of IP rights protection among key agents (judges, politicians, police, academ-
ics, etc.). Rights holders report that, in many instances, response from the competent au-
thorities is excessively slow and, therefore, ineffective. As in the case of Argentina, home-
grown imitative firms play a powerful role in discouraging the strong IPR that will allow 
international firms more market share. 

The failures to fully carry out reforms and to enforce IP laws have resulted in Chile’s 
placement on the U.S. Priority Watch List as an IP violator in 2007. However, if Chile does 
implement its IP commitments, reasons exist for optimism. Foreign direct investment in 
Chile did increase post-TRIPS following IPR reform.46 Chile also has one of Latin Amer-
ica’s most liberal policies on licensing agreements; it authorizes all types of arrangements, 
including those between foreign subsidiaries and their parent companies. Most firms in 
the car parts, chemical, electronics, and metal-processing industries manufacture, in part, 
under foreign licenses.47 

South Africa: Model Developing Country  
on IPR—on Paper

South Africa has a record of relatively strong IP protections. It did not have to leap into 
IP modernity to comply with TRIPS because intellectual property rights were already en-
shrined in law. Nevertheless, resource issues in administration and problems with enforce-
ment on the ground and in the courts plague South Africa’s IP system. 

In a 1998 study, South Africa had the highest rating for IPR among African nations.48 
South Africa upgraded its IPR only a small amount to comply with TRIPS. In a 2001 sur-
vey, the South African regime for IPR was the strongest among developing countries on 
the basis of an indicator that includes TRIPS compliance, Patent Cooperation Treaty ap-
plications, and prices as proxies for efficiency of the patent regime. 

The Intellectual Property Laws Amendment Act of 1997 amended most of the statutes 
to bring the law into compliance with the TRIPS agreement, but few substantive changes 
were involved.49 South Africa positioned its IPR reforms within its 1996 plan for a national 
system of innovaton.50

According to econometric projections at the time, 
a relatively small increase in South Africa’s IPR protec-
tions would increase its manufactured imports by rel-
atively small amounts: US$184 million (1995 prices) 
in total and US$25 million in high-technology manu-
factured imports. South Africa would also attract only 
US$27 million in additional FDI assets. However, net 
inflows of FDI did rise from 1996 (about US$800 mil-
lion) to 2005 (more than US$6 billion). 
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South Africa however, has not improved its performance in local patenting over the 
past decade.51 Analysis of the patent patterns reveals low levels of patenting by publicly 
funded research institutions. To address this problem, the government is moving to imple-
ment its own version of the U.S. Bayh-Dole Act, which promotes patenting and commer-
cialization of research. 

Of course, drawbacks exist to South Africa’s IPR. One is the non-examination practice. 
Non-examination means that companies can register patents that may not meet the stan-
dards of non-obviousness or novelty. Such patenting practices deter competition and serve 
as a barrier to entry for other firms. Anecdotal evidence suggests that, as a result, some 
companies have diverted R&D funds from an area in which superfluous patents exist. As a 
result, customers face higher prices than they would under optimal patenting and compe-
tition in the marketplace. 

Additionally, disputes over AIDS medications have threatened to destabilize South 
Africa’s IPR regime. South Africa amended the Medicines and Related Substances Control 
Act in 1997 to allow for pricing regulations and parallel importation of pharmaceuticals. 
As a result, pharmaceutical firms sued the South African government, and the United 
States temporarily placed the country on its watch list of IP violators. Although South 
Africa’s actions do not contravene the TRIPS agreement, the U.S. government and many 
multinational firms viewed those actions as unsupportive of IP rights. Today, however, the 
issue has mostly blown over, and South Africa never implemented compulsory licensing.

Enforcement of IPR is the major problem in South Africa. The government lacks ad-
equate resources devoted to enforcement of IPR, and courts suffer from allegations of bias 
and lack of experience with technical and IP-related issues.52

South Africa’s experience with IPR has not produced many measurable economic 
benefits. However, South Africa does have a vision for an improved national innovation 
system. Maintaining the right path on IPR and improving administration and enforce-
ment will be key determinants in the outcome of those efforts to support an innovative 
economy and to enhance national competitiveness. 

Economically Maturing Thailand’s Struggles with IPR

Thailand is trying to increase its innovative capacity but has not leveraged IPR effectively.53 
Thailand’s technological maturity raises the importance of putting into place a system of 
IPR that will support domestic innovation and relations with multinational firms. 

Thailand had no laws regarding patents until its Patent Act of 1979. The act limited 
patents exclusively to “inventions of industrial applications” and excluded pharmaceuti-
cals.54 The technology transfer that occurred after 1979 from international firms was of 
low quality and significance because patent rights remained relatively weak. 

According to a 1991 survey, nearly one-third of foreign firms said that Thailand’s IPR 
system was too weak to permit joint ventures with local partners. The vast majority of 
chemical firms said they would not license their newest technologies to local firms or even 
transfer them to wholly owned subsidiaries in Thailand because of poor IP protections.55 
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In 1992, Thailand enacted a second phase of patent reform in which the government ex-
tended the length of patents to 20 years and included pharmaceuticals and agricultural ma-
chinery under IP protection provisions. The international community, however, still per-
ceived weakness in the overall IPR framework, which left certain holes in the protection.

After the second patent act, Thailand experienced an increase in technology transfer 
and foreign direct investment.56 Those investments 
and transfers, however, have been described as “turn-
key” ventures (which are lower risk from the perspec-
tive of the IP rights owner), and they did not catalyze 
a great deal of domestic R&D. Local firms have not 
shown significant responses that can be tied to IPR, al-
though projections indicated that both the biomedical 
sectors and the local software industry would expand 
considerably if Thailand’s IPR improved.57

A major problem for Thailand continues to be the enforcement of IPR. An act by 
the national assembly created the Central Intellectual Property and International Trade 
Court in December 1997. Although an IP court is not required for TRIPS compliance, 
Thailand, in discussion with trading partners, believed that a court was an effective means 
of improving IPR enforcement.58 The court’s mission is to improve judicial enforcement 
through injunctions and damage awards. Typically, developing countries interpret their 
obligation to “enforce IP rights” as requiring only police raids. Such an approach is inef-
fective without relevant judicial mechanisms, and developing countries often argue that 
police actions strain public funds to enforce foreign companies’ IP rights.

 Thailand and the United States are discussing a free trade agreement in which Thai-
land would adopt stronger IPR in return for the opportunity to increase trade by about 5 
percent. In addition to augmenting trade, the FTA would make foreign investors less ap-
prehensive about making IP-intensive investments if IPR protections improve as a result.59

Thailand appears to be concerned about its IP image and about how IP fits into its 
overall competitiveness in global trade. Intellectual property rights, however, have not 
reached a point where real progress is measurable in terms of domestic firms’ innovation 
or international firms’ expansion of investments and relationships with the Thai economy. 

Vietnam’s Doi Moi and Reforms of IPR

Vietnam is in the nascent days of developing an IPR infrastructure as part of its goal to 
increase its international stature in global commerce. In fact, Vietnam transitioned away 
from a centrally planned economy without recognition of any property rights only 20 
years ago.60 Vietnam’s decision to improve its IPR was part of a broader strategy of doi moi, 
a plan for economic renovation intended to increase foreign investment.61

Part of doi moi included seeking WTO membership. When Vietnam decided to ap-
ply to join the WTO, its industrial property system did not meet the TRIPS requirements. 
Vietnam did not protect subject matters such as the layout designs of integrated circuits 
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and trade secrets. Trademarks also lacked protection, and the patent term was only 15 
years, short of the international standard of 20 years.62

Many of Vietnam’s intellectual property laws are extremely new, including the 
following:

Intellectual Property Law, effective on July 1, 2006

Ordinance on Handling the Violation of Administrative Regulations, 2005

Civil Code, 2005

Procedure Civil Code, 2004

Competition Law, 2004

Customs Law, 2001

The latest IP law addresses almost all of the 
TRIPS requirements, but whether Vietnam’s 
reforms are having economic results is still too 
early to assess. The government has put in place 
the framework to comply with TRIPS. Enforcement of IPR, however, is weak. Nonethe-
less, some evidence of increased technology transfer from universities and institutes to 
domestic firms has been reported, which is indicative of a possible uptick in homegrown 
entrepreneurship and innovation. Such licensing arrangements are usually cheaper for 
Vietnamese firms than licensing foreign technology.63

The percentage of patents owned by Vietnamese firms has remained very low over 
recent years. Cultural unfamiliarity with intellectual property and the overall low level 
of economic development likely explains this finding. Vietnam is a country of very small 
firms. About 50 percent of enterprises have capital below US$61,000 dollars annually; 
about 90 percent of enterprises have less than US$303,000 (2006 figures).64 

A survey of Vietnamese firms shows that 40 percent use outmoded technology dating 
from 1960 to 1980, while 50 percent use technologies from the 1990s. Those firms using 
advanced technologies tend to be foreign firms or those with foreign investments.

Whether foreign investment is responding to Vietnam’s IPR changes is unclear, al-
though such evidence likely would be difficult to find, given that enforcement has not put 
teeth into those changes. 

Positive signals from the government suggest that improvements in IPR are indeed 
possible. The government has been more open to conferences and discussions with out-
side parties on IPR.65 New Vietnamese associations have emerged that have identified 
improving IPR protections for their industries as a priority. The Vietnamese government 
approved creation of the Vietnamese Anti-Counterfeiting and IP Protection Association 
for foreign invested enterprises, which should help foreign firms operating in Vietnam. 
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Egypt: IPR and Foreign Direct Investment

After Egypt jointed the WTO in 1994, it enacted a number of IPR reforms. Such recent 
reforms included comprehensive IP legislation in 2002. To address issues raised about IPR 
enforcement, the legislation provided more recourse for patent holders, including prelimi-
nary injunctions for infringement. Notably, technical assistance from the international 
community has accompanied and supported such reforms, which is a key to the success of 
IP rights initiatives in a number of other developing countries as well.66

Economic studies have suggested that general benefits from strengthening IPR apply 
in real terms to Egypt. A 2001 econometric study of Middle Eastern and North African 
countries that included Egypt in its data and analysis concluded the following:

Higher standards of protection spur FDI. Tying … FDI and technological intensity 
and FDI and IPR protection, we can conclude that if FDI in high-tech sectors are 
those likely to cause the bulk of technological transfer abroad, high standards of IPR 
protection promote the venue as an adequate site for high-tech industries, boosting, in 
this way, knowledge diffusion.67 

Egypt increased its number of patent applications by 100 percent from 1994 to 2000.68 
Egypt is developing technologies in the biotechnology and pharmaceutical areas, and 
those sectors’ firms recognize that their lifeblood 
depends on IP laws and protection.69 Egyptian 
firms also increased their earnings from royalties 
and license fees from about US$40 million in 1994 
to more than US$100 million in 2003–2004.70 Ac-
cording to Lazard, IP reforms should particularly 
help develop Egypt’s media production and infor-
mation technology sectors.71

Like that of many other developing countries, 
Egypt’s government has had to contend with a lack 
of cultural awareness of IP rights. Nevertheless, im-
provements in this area have accompanied reforms. Egypt’s highest religious authority, the 
Mufti, issued a decree against piracy in 2002.72 

Israel: High Technology Sending Mixed Signals about IPR

Israel boasts of its high-technology economy, noting that half its exports are from high-
technology industries. Mostly, Israel has adopted TRIPS and has implemented it success-
fully. In the pharmaceutical sector, however, Israel has shown a certain backtracking on 
the principle that the protection of IPR is a valued component to strong national innova-
tion policy.73 

Israel has a highly skilled workforce (the highest number of engineers per capita in the 
world), impressive spending on civilian R&D, and more than 200 start-up firms emerging 
annually.74 Certain industries have grown dramatically—in particular, software exorts.
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Israel passed amendments to its patent laws in 2000 to comply with TRIPS. Those 
changes entailed broadening the scope of patentability, as well as changing the judicial 
standards for infringement.75 In March 2005, Israel passed legislation that appeared to 
weaken pharmaceutical protections. In other areas of IPR, including copyright and trade-
mark, Israel has improved its legal enforcement and public-awareness campaigns.

On the domestic side, Israeli companies 
have increased their ownership of U.S. patents 
from 1,302 during 1977–1987 to 3,550 during 
1996–2000.76 Royalties increased from US$115.5 
million in 1994 to US$610 million in 2005.77 

On the foreign side, the U.S. government in 
2004 criticized Israel’s failure to protect undis-
closed test data from unfair commercial use and 
argued:

 Israel’s failure to provide data exclusivity is 
already being felt within the country. Research and development, as well as clinical tri-
al expenditures made by international pharmaceutical companies, have fallen in recent 
years as these companies have moved the activities to countries with more favorable 
data protection regimes.78

Israel’s case is largely a positive story. However, the mixed signals on IP protection in 
one sector have the potential to harm both domestic and foreign activity in that sector. 

Intellectual Property Rights in LDCs: Bangladesh 

Countries with very low levels of development are not often subject to studies of the eco-
nomic effects of IPR. However, the United Nations Conference on Trade and Develop-
ment (UNCTAD) recently released a report which included a case study of Bangladesh, 
selected because of its “thriving processing sector.” 79  

The study surveys 155 local firms and 
concludes that IPR is not important to these 
firms’ innovation, or product development or 
business model. However, sole reliance on do-
mestic firms’ viewpoint to determine the rela-
tive cost and benefit of IPR leads to spurious 
conclusions. Firstly, many firms are ignorant 
of the potential value of IPR or even its basic 
usefulness to them. Secondly, many firms look 
at short-term costs (e.g., the initial increase 
in costs that may result from enforcing IPR) 
rather than the longer-term macroeconomic benefits. Thirdly, the blurry definition of “in-
novation” used in the UNCTAD study provides no method of separating imitators—who 
have an inherent interest in dismissing IPR—from non-imitator firms.

Israeli companies have increased 
their ownership of U.S. patents 
[and] royalties increased from 
$115.5 million in 1994 to $610 
million in 2005.

Many firms claim IPR is not of high 
importance to them; they have little 
experience in IPR use and little 
understanding of its value. Such a 
situation does not mean that IPR is 
useless to least-developing countries 
like Bangladesh.
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On the first point, this study fails to acknowledge that many firms in developing coun-
tries require training and education on the value and use of intellectual property rights. It 
is unsurprising, therefore, that many firms claim IPR is not of high importance to them; 
they have little experience in IPR use and little understanding of its value. Such a situation 
does not mean that IPR is useless to least developing countries. In order for countries like 
Bangladesh to leverage IPR to their advantage, national policymakers must ensure that 
domestic firms, not just foreign firms, understand how IPR functions. 

Secondly, a number of firms said IPR could be detrimental to innovation by raising 
the price of inputs. IP protection does impose costs (usually as licensing fees or royalty 
payments), and individual firms are prone to weigh heavily such present-day costs against 
future and seemingly uncertain benefits. However, policymakers who want to develop 
truly innovative economies must recognize that paying the immediate costs of acquiring 
knowledge has greater long-term rewards.

The survey rightly points out that the incentive to innovate which IPR may provide 
is impeded by a lack of human capital capabilities. UNCTAD calls for investment to im-
prove firms’ absorptive capacity for learning. This is certainly valid, and further reason 
why learning through legitimate technology transfer—and paying the associated costs—is 
necessary for countries like Bangladesh. Countries which imitate without paying do not 
receive the same caliber of transfer and, overtime, are isolated by the foreign firms whose 
products they copy. 

The third and most fundamental problem with the UNCTAD study is the definition of 
innovation. As the study points out, Bangladesh has little ongoing innovative activity and 
many firms engage in copying.  In a dubious methodological step, the survey defines in-
novation as the creation of products that are “new to the firm.” This may be akin to a sec-
ond-hand clothing store slogan: “It’s New to You.” This definition encompasses any kind 
of production, including through counterfeiting— a great stretch of the notion of “novel” 
commonly used in the discourse on innovation. By crafting such a broad definition of in-
novation, the survey is able to argue that IPR impedes innovation rather than concluding 
that IPR obstructs—or is irrelevant or a nuisance to—counterfeiting or other modes of il-
licit imitation.

Logically, firms which may be largely engaged in imitation said that IPR is not im-
portant to new product or process development. Many firms also saw little importance to 
licensing or other relationships with foreign firms. This raises the question of how UNC-
TAD framed the survey questions. For instance:

UNCTAD Survey of Firms in Bangladesh: “Are IP rights important to your new 
product development?” [Emphasis added].

Alternative: “If IP rights were more stringent and enforced, would your firm’s product 
development process require greater investment in R&D?”

In the above two statements, a reframing of the question gets more to the point about 
how adequate IPR protection works in an economy. The UNCTAD study allowed the 
domestic firms to list “imitation and copying” as sources of their innovation, which is 
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problematic to their overall analysis because it implicitly rejects the fundamental principle 
that only those who originate ideas are engaged in innovation (and have rights to their 
creations).  

No policymaker should believe that IPR alone can lift a least developed country like 
Bangladesh into solid standing in the global knowledge economy. Investment in human 
capital, along with a number of other measures, is critical. However, to look through the 
same lens as the Bangladeshi firms and label IPR as “unimportant” is ignorant of their 
fundamental value, short-sighted as to their benefits, and fails to differentiate between 
genuinely innovative activity and low-return imitation.

Conclusions and Recommendations

The above case studies have allowed a closer examination of the economic role that IPR 
plays in developing countries. A number of common themes and patterns emerge. 

Among successful country case studies we find that:

Stability counts. Countries which have implemented reforms often have several years 
of stable enforcement practices before measurable economic benefits are realized.

Local firms and the public need greater IP-awareness. IPR reforms which are 
coupled with public campaigns to increase overall awareness of the value and use of 
IP appear to have more of a positive economic impact.

Complementary policies promote growth. IPR reforms are accompanied by or fol-
low on other reforms which open markets and allow businesses to operate without 
substantial encumbrance. 

Additional protections should not be feared. There is variation in terms of their 
TRIPS-Plus agreements, but no economy has been adversely affected by agreeing to 
additional levels or areas of protections. 

Protections attract tech players. Foreign firms with the most significant responses 
are in technology and R&D-intensive industries. For foreign firms in other sectors, 
IPR may be less important to the kinds of operations for which foreign sites are 
utilized. 

Among the mixed and unsuccessful cases (in which IPR reforms appear to have 
caused little or no responses from firms) we find that:

Enforcement is weak. IPR reforms have not been accompanied by genuine enforce-
ment practices. Compliance with the TRIPS regulations implies the presence of laws-
on-the-books. However, an IP system without enforcement will provide no economic 
benefits. 

Understanding is lacking. IPR reforms have not been accompanied by education 
programs or technical assistance to help firms adopt IPR practices. Particularly in 
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country cases in which IPR is largely new and there is little cultural history on the 
ownership of intangibles, a public campaign is necessary to kick-start the use of IP. 

Policies work against growth. Other policies that stimulate innovation and invest-
ment are typically missing. In particular, if country policies restrict firms access or 
ability to trade out of a country or make commercialization of innovation more dif-
ficult, the net result will be to undo any positive benefit from having enacted IPR. 

In order for countries not included in this study to leverage the experiences of this 
diverse group of developing countries, we offer the following broad recommendations on 
IPR policy:

Frame IPR as part of national economic development and competitiveness policy. 
Intellectual property can be pigeon-holed in policymakers’ thinking as either a purely 
legal or technology-related question. Framing IPR as part of economic policy is the 
first step in understanding how to extract value from ideas. 

Educate domestic firms on IP. IP tools may be available to firms, but without assis-
tance, firms may be reluctant to scrap older imitative business models until they see 
value in using intellectual property rights.

Collect detailed enforcement action data. Foreign firms and governments which 
represent trade interests respond to information. The more concrete the data, the 
more likely foreign firms will accept that IPRs are being consistently protected. Gov-
ernment assurances alone do not provide any certainty to firms when making site 
selection and other market decisions. When there is a lack of transparency of infor-
mation on enforcement, foreign firms are likely to make more conservative decisions 
regarding their intellectual property. Firms may choose not to build R&D centers, or 
to keep certain operations outside the country market so as not to risk IP loss. 

Liberalize trade policies to attract firms. Poor intellectual property rights can be 
a non-tariff barrier (NTB) to trade. It is important to understand and reduce or 
eliminate other NTBs in order to create an open environment that will attract high 
technology firms, and in particular, encourage those firms to build R&D centers and 
other IP-intensive operations with high-value jobs. 

Invest in IPR expertise. Countries cannot operate successful IPR systems—and 
therefore cannot realize economic benefits from them—unless they have competent 
systems to review patent applications, and courts which can adjudicate IP litigation 
issues fairly and consistently. 

Support R&D activities and commercialization. Intellectual property rights provide 
an economic incentive to innovate. However, governments can further the process 
and success of innovation efforts through a host of policy tools including R&D tax 
credits, direct research funding, and improvements in infrastructure and human 
capital needed to generate new marketable products and services. 
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