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BOYCOTTS AGAINST BURMA 

Sidney Weintraub 

 
The Supreme Court last month heard oral arguments in the case of Natsios v. National Foreign Trade Council 
(NFTC) on whether the Commonwealth of Massachusetts has the constitutional right to conduct a secondary 
boycott against companies that do business with Burma (or Myanmar, as it is currently called). Massachusetts is 
appealing a ruling of the federal appeals court in Boston that the commonwealth's Burma law intruded 
impermissibly on the federal power to conduct foreign policy. The attorney presenting the case for Massachusetts 
argued that a state has the power to control its own tax funds in the absence of a specific provision in the U.S. 
constitution prohibiting the state and local governments from pursuing separate strategies in matters of this nature.  

The case is an important one and has attracted considerable domestic and foreign interest. Although the federal 
government did not make the original challenge to the Massachusetts law, it did submit an amicus brief supporting 
the NFTC and the solicitor general did make oral arguments in which he stressed that Massachusetts was 
violating the foreign commerce clause by undermining national uniformity in the conduct of foreign trade. He 
pointed out that the U.S. government, because of its concern over human rights violations and suppression of 
democracy by the Burmese regime, sought to bring about change by prohibiting new investment in Burma by U.S. 
companies. 

I am an economist and was impressed by the economic salience of many of the questions raised by the justices-all 
of whom spoke except Justice Clarence Thomas. I had been struck by an op-ed column by Akhil Reed Amar, a 
professor of constitutional law at Yale Law School, in the Washington Post on March 19, a few days before the 
Supreme Court heard oral arguments. Amar's central theme was that states have sovereignty over how to spend 
their tax dollars, just as private citizens can decide for themselves how to spend their disposable income. I was 
more impressed, however, that the column did not refer to Massachusetts' use of secondary boycotts. 

Justice Stephen Breyer, in his questioning of the attorney for Massachusetts, brought out that Burma hardly 
competed directly for the roughly $2 billion in annual purchases by the commonwealth and that the case, 
consequently, dealt with punishing secondary targets, namely the private companies that did business with Burma. 
Several dozen of the NFTC's 550 members were among the 346 companies on the restricted purchase list. Justice 
Breyer asked whether states could restrict purchases from other U.S. states if they disagreed with certain policies, 
such as the existence or absence of right-to-work laws. Justice Ruth Bader Ginsburg stressed the adverse foreign 
policy consequences of Massachusetts' law in several of her questions.  

A key contention of Massachusetts was that if Congress disapproved of a state's boycott, it could enact legislation 
overturning the action. It was pointed out that this was not practical because there are some 39,000 separate 
governmental entities in the United States. At present, more than 25 states, counties, or municipalities have 
statutes imposing sanctions against particular foreign countries. Justice John Paul Stevens countered that 
Congress could enact a general law explicitly prohibiting states and localities from acting independently on such 
sanctions, but it is by no means evident that simple and straightforward legislation of this type is feasible-or is 
necessary if the constitution inherently contains this prohibition.  
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CSIS published the findings of three related studies on unilateral economic sanctions and the United States (the 
federal government) last year. The main conclusion of these studies was that when foreign countries commit 
grievous and offensive actions, U.S. policy-except in rare cases-is most effective when based on engagement, not 
isolation. When it is not possible to secure widespread support for sanctions from our allies, unilateral boycotts are 
unlikely to achieve any change in the behavior of the target country, and such actions also punish U.S. companies 
to the benefit of foreign companies. When sanctions are imposed based on domestic political grounds rather than 
the pursuit of U.S. foreign policy objectives, this clearly diminishes their acceptance by friendly foreign countries.  

One important additional recommendation of the CSIS final report was to avoid extraterritorial application of U.S. 
sanctions because this angers allies more than it punishes the offending country. During his presentation, Seth 
Waxman, the solicitor general, made this point more dramatically when he noted the protests of the European 
Union against the Massachusetts law: "[t]he question now is not what to do about Burma but what to do about 
Massachusetts." 

It cannot be disputed that foreign policy is most effective when the United States speaks with a single voice. Akhil 
Amar implicitly accepted this when he wrote that Massachusetts must remain free to condemn Burma "even if this 
makes life a little harder for the State Department." Why the State Department and not the United States? 
Extraterritoriality clearly angers our closest allies. It is also accepted that sanctions are most powerful in exerting 
economic pressure on an offending country when applied multilaterally, as in the case of Iraq (and even there, the 
effectiveness was diminished by the cracks in the embargo). In the case of Burma, even as the U.S. government 
restricted new investment, companies from other countries made new investments. Unilateral U.S. sanctions can 
work to alter a target country's behavior only when they have limited objectives, and only when they deprive a 
target country of something that only the United States can offer. The Massachusetts law, and others like it, 
deprive Burma of very little because the targets are third parties.  

The United States is more prone to apply sanctions unilaterally than are other countries. This past year has been 
remarkably free of such measures, in part because of the recognition that they rarely succeed in altering a target 
country's behavior. However, a big test of U.S. unilateralism is scheduled for next month when the Congress takes 
up legislation to grant China permanent normal trading relations. If China is able to enter the World Trade 
Organization without U.S. support, which is a distinct possibility, this will result in discrimination against U.S. 
products and services exported to China because they will face higher barriers than those of other countries.  

Unilateralism in trade policy has its costs whether practiced at the federal, state, or local level. Sovereign countries 
have the right to act against their own economic interest. A key question in the Massachusetts-Burma case is 
whether an individual state has the right to act against the economic and foreign policy interests of the United 
States as a whole.  

 


