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I

is no doubt that UN sanctions are
among the most powerful tools that the
international community can resort to in its
quest to maintain international peace and
security. Under Article 39 of the UN Charter,
the Security Council is empowered to adopt enforcement
measures in response to a threat to the peace, breach of the
peace, or act of aggression. Whether the Council would,
in fact, take such action is contingent on whether it sees
a particular situation as applicable to these criteria. When
the Security Council met in a summit on January 31, 1992,
a Presidential Statement was issued declaring that "[t]he
proliferation of all weapons of mass destruction constitutes
a threat to international peace and security." The members
of the Council also committed themselves to working to
prevent the spread of such weapons and to take appropriate
action to that end.
This Presidential Statement was a mere abstract statement and did not entail the adoption or appHcation of any
concrete measures. However, the Council did take concrete
actions more in line with this statement following the ballistic missile launch and nuclear weapons test conducted by
the Democratic People's Republic of Korea (DPRK, North
Korea) in 2006. The Security Council adopted resolutions

1695 (2006) in July and 1718 (2006) in October, respectively.
Another Council resolution, resolution 1874 (2009), was
adopted in June 2009 to strengthen sanctions against the
DPRK in response to the DPRK's second nuclear test.
How these resolutions are implemented will be a litmus test to see if the United Nations can effectively cope
with today's most acute security issue: the proliferation of
weapons of mass destruction. This article analyzes the main
provisions of resolutions 1718 (2006) and 1874 (2009),
which impose specific sanctions on the DPRK, as well as
their implementation by UN member states. Both of these
resolutions were adopted under Chapter VII of the UN
Charter and by consensus.
Normative Enforcement Measures
The operative paragraphs of resolutions 1718 (2006)
and 1874 (2009) include two kinds of enforcement measures:
normative and practical. Normative aspects ofthe measures
mainly concern the DPRK's ballistic missile and nuclear
activities. With regard to ballistic missile activities, the
resolutions demanded that the DPRK not conduct further
launches of any ballistic missiles. They also decided that the
DPRK suspend all activities related to its ballistic missile
program and re-establish its pre-existing commitment to a
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moratorium on missile launching. As resolutions adopted
under Chapter VII, such demands and decisions are legally
binding and the DPRK is legally obligated to do what is
prescribed by the resolutions.
There is no dispute that Security Council decisions are
legally binding, as Article 25 of the UN Charter provides that
"[t]he Members of the United Nations agree to accept and
carry out the decisions of the Security Council in accordance
with the present Charter." However, the term "demands"
is also considered to be legally binding on all UN member
states in accordance with recent UN practice.
Given that the demands in resolutions 1718 (2006) and
1874 (2009) are legally binding on the DPRK, they have
more far-reaching repercussions in relation to the DPRK's
nuclear activities. The Council demanded that the DPRK
immediately retract its announcement of withdrawal from
the Treaty on the Non-Proliferation of Nuclear Weapons
(NPT) and that it return to the NPT and International
Atomic Energy Agency (IAEA) safeguards. In January
2003, the DPRK gave notice to the Security Council of
its immediate withdrawal from the NPT "in exercising its
national sovereignty" as provided for in Article X of the
Treaty. Despite different views held by some of the parties
to the NPT regarding North Korea's status under the treaty,
the resolutions implicitly recognized that the DPRK is now
out of the NPT by demanding that it return to the NPT
generally rather than simply return to compliance with the
NPT. However, at the same time, the resolutions rejected
the DPRK's decision to exercise its right to withdraw from
the Treaty and ordered it to return. This is a strong measure
rejecting in effect a sovereign state's right to exercise its
national sovereignty.
However, it is not enough just to order the DPRK to
return to the NPT. An obligation to return to a treaty is
different from being bound by that treaty. Unless and until
the state in fact returns to the treaty, it is not bound by it.
The international community cannot say that the DPRK is
in breach of the NPT until it rejoins the Treaty. Here lies the
importance of having another decision in resolutions 1718
(2006) and 1874 (2009). With carefully selected words, the
resolutions provide that the Security Council decides that
the DPRK "shall act stricdy in accordance with the obligations applicable to parties under the [NPT] and the terms
and conditions of its [IAEA] Safeguards Agreement."
Still, there is again no assurance by such a decision alone
that the DPRK acts according to the Council's demands;
it may ignore the decision. In fact, it has doubly violated
the resolutions by not returning to the NPT and continuously developing nuclear weapons in contravention of NPT
provisions. In order to pressure the DPRK to follow the
course that the international community has prescribed,
the international community has chosen sanctions as its
punitive "teeth."
Practical Enforcement Measures
Security Council resolutions 1718 (2006) and 1874
(2009) impose extensive sanctions measures on the DPRK.
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They include trade-related measures, financial sanctions,
and a travel ban. The scope of the trade-related measures
directed at military goods is quite comprehensive. These
measures cover an extensive list of items and technology
related to nuclear, chemical, and biological weapons and
ballistic missiles, as well as "all arms and related material."
With the exception only of the transfer of small arms and
light weapons to the DPRK, this trade ban on military goods
extends to both transfers to and from the DPRK. Moreover,
it includes not only the transfer of military items themselves,
but also financial transactions, technical training, advice,
services, or assistance related to the provision, manufacture,
maintenance, or use of such items. The trade-related measures also include a ban on the transfer of luxury goods to
the DPRK, a measure intended specifically to have an impact
on the North Korean elite.
The financial sanctions and travel ban contained in
the resolutions have been particularly targeted. Targeted
sanctions, sometimes called "smart sanctions," are intended
to maximize the effect of sanctions by focusing coercive
pressure on those responsible for wrongdoing, while at the
same time minimizing unintended impact on innocent and
vulnerable populations. In this regard, the two resolutions
on North Korea have obliged UN member states to freeze
the funds and other financial assets which are owned or
controlled, directly or indirectly, by the persons or entities
designated by the Security Council or the DPRK sanctions
Committee (the 1718 Committee) as being engaged in
DPRK's WMD-related programs. Similarly, the Council
and the Committee are empowered to designate individuals
subject to the travel ban; the member states are obliged to
prevent the entry into or transit through their territories of
the designated persons.
To date, the Committee has designated eight entities
andfiveindividuals. The number is far fewer than it should
be for such sanctions to be effective. Although one cannot
simply compare two different sanctions regimes, the other
non-proliferation-related targeted sanctions regime for Iran
specifically targets 75 designated entities and 41 designated
individuals as targets for the invoked sanctions measures.
One possible reason for so few designated DPRK entities
and individuals is that the functions of designating entities
and individuals are practically almost entirely left to the 1718
Committee, which conducts its business by consensus. Thus,
any one of the 15 members of the Committee can block any
new designation.
In addition, targeted sanctions have a common weakness: they can be evaded easily by the designated entities and
individuals by changing names (i.e., alias) or creating bodies
that can act for or on behalf of the designated entities. In
the North Korean context, for instance, according to media
reports, Korea Mining Development Trading Corporation
(one of the eight entities subject tofinancialsanctions) was
replaced soon after its designation by Green Pine Associated
Co. It is thus highly important to continue updating the list
of designated entities and individuals in order for the targeted
sanctions to remain effective.
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Cargo Inspection Regime
Shortiy after the adoption of Security Council resolution
1874 (2009), the US Ambassador to the UN, Susan Rice,
called the resolution "unprecedented" and "innovative" and
expressed her view that it imposes a sanctions regime that
has "teeth that will bite." It appears that she was referring
mainly to the cargo inspection regime that was incorporated
in the resolution. While resolution 1718 (2006) simply and
briefly provided that all UN member states are called upon
to take "cooperative action, including thorough inspection
of cargo to and from the DPRK," resolution 1874 (2009)

The number of entities and countries that are reported
to have been implicated in the Thai case illustrates how
extensively the DPRK has been using these techniques. In
addition to such evasive methods, there are also problems of
a generic nature relevant to cargo inspection. For instance,
transit and transshipment ports are normally provided with
very limited information by the vessel, providing them
little or no indication of a cargo's DPRK origin. In order
to rectify the situation, certain remedial measures should
be introduced, including a system in which a cargo's origin
will be communicated to onward transshipment and transit

"One of the main advantages of having a panel of experts is that
it can provide, as an independent body composed of individuals...
an objective opinion on questions to which the sanctions
committee cannot reach consensus..."
introduced much more detailed procedures for inspection
of cargo and their seizure and disposal.
Although inspection of cargo to and from the DPRK is
still only "call[ed] upon" and not "demanded" or "decided"
in the terms used in resolution 1874 (2009), once prohibited
items are discovered through inspection, their seizure and
disposal are mandatory. Inspection is usually conducted on
the territory of the member states. But it can also be conducted on the high seas if the flag state gives consent; and
if consent is not given, the flag state is obliged to direct the
vessel to proceed to a convenient port for inspection.
However, the resolution does not specify the manner of
disposal of the items seized and who and how one bears the
cost of custody and disposal. Without clarification of these
points, member states receiving information that shows that a
particular vessel is carrying prohibited items may be hesitant
to proceed with inspection which is only "call[ed] upon" by
the resolution. Despite such potential disincentives, several
cases of inspection and seizure have already been reported.
According to media reports, there have been at least four
interdiction cases involving the seizure of arms and related
material. These include interdiction actions that took place
in the United Arab Emirates in July 2009, Republic of Korea
in September 2009, South Africa in November 2009, and
Thailand in December 2009. To illustrate just how many
different entities may be involved in a single incident of illegal transfer, it is truly surprising to note that entities in as
many as ten or more different countries appear to have been
involved in the Thai seizure case. This fact shows how important a coordinated international effort is in the area of export
control, cargo inspection, and interdiction activities.
It is also reported that the DPRK uses masking techniques in order to circumvent the sanctions. These include
false description of cargo, indirect shipping routes, and the
use of multiple layers of intermediaries and front companies.

ports so that they can exercise extra vigilance on relevant
cargo. This point also applies to air transportation, which
may increasingly be utilized by the DPRK.

Panel of Experts
Another important feature of this sanctions regime is
that it established a Panel of Experts to assist the 1718 Committee in carrying out its mandate to examine and analyze the
information gathered from states and relevant U N bodies
regarding the implementation of the measures imposed by
the resolutions—particularly incidents of non-compliance—
and to make recommendations on actions to take to improve
the implementation of the sanctions measures.
Panels of experts to assist sanctions committees are a
relatively new invention. The first such panel was created in
1999 in relation to Angola sanctions. Since then, the Security
Council has established such panels of experts ten times, including most recendy for the Iran sanctions. One of the main
advantages of having a panel of experts is that it can provide,
as an independent body composed of individuals acting in
their personal capacity, an objective opinion on questions
to which the sanctions committee cannot reach consensus,
such as designation of additional entities and individuals for
targeted sanctions. Another major advantage is that the panel
can provide an expert opinion on questions that are imclear
in the resolutions themselves. In the case of the DPRK
sanctions, the Panel of Experts could, for instance, provide a
definition of the undefined concept of "small arms and hght
weapons" which are excluded from the ban on the transfer
of arms to the DPRK, and could elucidate the undefined
concept of "related material" which is also encompassed by
the arms ban. Thus, the panel has the potential to facilitate
a more effective implementation of otherwise dispute-prone
sanctions measures.
The Panel of Experts on the DPRK was established
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pursuant to Security Council resoludon 1874 (2009) in order
to revitalize the 1718 Committee after its relative inacdon
during the years of 2007 and 2008. It opened a new horizon
as thefirstsuch panel in thefieldof non-proliferadon-related
sancdons. The panel is composed of seven members, including from all permanent members of the Council - unhke
most other panels for sancdons committees - as well as from
Japan and the Republic of Korea.
The DPRK panel'sfirstsubstandve report was presented
to the Security Council in May 2010. It contained numerous
recommendations to improve the implementation of the
sancdons measures contained in resolutions 1718 (2006) and
1874 (2009). However, undl now, it remains officially unpublished and is in the custody of the Security Council. It is of
vital importance that it be made public as soon as possible.
The implementadon of the sancdons measures is an obligadon incumbent upon not only Security Council members
but also all other member states of the United Nations. It
should also be recalled that the interdicdon cases referred
to above all occurred in then non-members of the Council.
It is almost meaningless to keep the important informadon
and recommendations contained in the report only among
the 15 members of the Council. It may deprive the panel of
much, if not all, of the significance of its existence.

In order to improve the situadon and realize a better level of implementation, it is advisable to udlize the knowledge
and resources that panel members possess. They not only
have broad knowledge about the subject matter of sanctions
measures; they also have extensive experience in reviewing
and analyzing nadonal implementadon reports submitted
by member states. They are best placed to give assistance to
member states experiencing difficulty in implementing the
resoludon measures.
Transparency in the work of the Committee would also
contribute to an improved implementadon of the Council
measures in reladon to the lack of awareness and insufficient
understanding as reasons for non-repordng (and possible
non-implementation). The work of the Committee is conducted in closed session. Most non-members of the Committee, numbering as many as 177 states, have no independent
means to know the deliberadons of the Committee. And
this lack of access may account also for any apparent lack of
interest on their part. Enhanced transparency in the work
of the Committee might make the situadon better. One may
also see the question of the unpublished panel report in the
same light. Uldmately, reforming the Security Council is one
of the most important means to improve the implementadon
of sancdons measures and the collective security system of
the United Nadons as a whole.

Conclusion
Postscript
The adopdon of a sancdons resoludon is not the end
of the story, but rather the beginning. Without effecdve
After this wridng, the Security Council decided to pubimplementation, it is of little force and effect.
lish the Einal Report of the Panel of Experts on the DPRK
on November 5,2010, six months after its submission. WTiat
The status of implementadon of sanctions measures can
is discussed above regarding the Security Council's refusal to
be assessed, at least in part, by reference to the number and
publish the report before is, nevertheless, valid with regard
the quality of the reports submitted by UN member states to
to any future events of a similar nature, which may happen
the Security Council regarding their national implementaat any time. Ill
don of the measures. The record of the DPRK sancdons in
this respect is not very good.
So far, only 83 member states
have submitted their nadonal implementation reports, and as many as
109 member states have yet to submit
them. Although non-submission does
not necessarily mean non-implementadon, it might be assumed that many
of the non-reporting states have not
yet taken all the steps necessary to
assure full implementadon. In terms
of geographical distribution, 102 of
the 109 non-repordng states are from
Africa, Asia, and Ladn America. This
suggests that a plausible reason for
non-reporting, and presumably for
non-implementation, may be attributed to the lack of resources, lack of
experience, lack of awareness, insufficient understanding, and different
national priorities, among others,
Anti-North Korean protestors carry a mock missile in Seoul on June 25, 2009, on
as was also the case with other UN
the 59th anniversary of the outbreak of the Korean War.The United States renewed
reporting systems.
sanctions against North Korea in 2009 in protest of the nation's nuclear program.
Winter2011 «HARVARD INTERNATIONAL

REVIEW

Copyright of Harvard International Review is the property of Harvard International Review and its content may
not be copied or emailed to multiple sites or posted to a listserv without the copyright holder's express written
permission. However, users may print, download, or email articles for individual use.

