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Role of International Law in Managing Disputes in the South China Sea 
Henry Bensurto 
 
“The rule of law is better than that of any individual.”  

         - Aristotle 
 
Introduction 
  
Unarguably, the disputes in the South China Sea (SCS) are complex.  Accordingly, any approach 
to manage these disputes should also be multi-faceted, multi-dimensional, and nuanced.  That 
said, the role of international law in the management and resolution of disputes in the South 
China Sea cannot be overemphasized. 
 
Several factors augur well for international law to play a critical role in the avoidance and 
prevention of conflict in the South China Sea.  These are: 1) All of the state actors, claimant or 
non-claimant alike (ASEAN + China + Dialogue Partners), invoke international law in the 
maintenance of peace and stability in the South China Sea; 2) All concerned states call for the 
non-use of force and peaceful settlement of disputes in accordance with international law 
including the UN Convention on the Law of the Sea (UNCLOS); 3) All the claimant countries 
(Philippines, Vietnam, China, Malaysia, and Brunei) are parties to the UN Charter and 
UNCLOS; and 4) All the claimant countries, rightly or wrongly, invoke international law 
(though in different interpretations) as justification for their claims and actions in the South 
China Sea. 
 
In other words, international law is and has become a common language that everybody speaks.  
As such, international law provides a good starting point for exploring possible modalities and 
paradigms to manage the disputes in the South China Sea.  To the degree that international law is 
used or mis-used by any state in justifying one’s claim and actions, or as a standard by which a 
state’s action should be measured, or even as a modality for resolving disputes, international law 
is likewise important in managing said disputes so that they don’t escalate into a full conflict. 
  
Nature of International Law and the Rule of Law 
 
In its simplest form, international law is defined as that body of norms, rules and principles that 
regulate the conduct of states in their relations with each other.   Therefore, international law is a 
tie that binds all states in a community of nations.  As Brierly noted in his thesis “The Law of 
Nations”, “[l]aw can only exist in a society, and there can be no society without a system of law 
to regulate the relations of its members with one another.”1  If then we speak of a “community 
of nations” as a “society of nations”, we are then assuming that a system of law exists and 
imperative for its constitution as a “society” and that for its members to be considered as part of 
the ‘society of nations’, it is necessary that they be subject to that system of law.   
 
The rule of law which, in the international arena, is also recognized as the supremacy of 
international law in the conduct of inter-state relations is the maxim that constrains states in their 
                                                           
1J. L. Brierly and Andrew Clapham,  Brierly's Law of Nations: An Introduction to the Role of International Law in 
International Relations (Oxford, United Kingdom : Oxford University Press, 2012), 41. 
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behaviour vis-a-vis each other.2  International law is not only necessary for the constitution of the 
community of nations, it is likewise important for its preservation.  When universally respected 
and properly observed, international law or rule of law engenders peace, harmony, and stability 
in inter-state relations.   By setting standards of norms by which states are to behave themselves 
through a system of do’s and don’ts, states make themselves predictable to each other.  
Predictability, on the other hand, generates stability; and stability breeds peace. 
 
Such is the importance of the international law and the rule of law in guaranteeing international 
peace that the framers of the UN Charter included it as one of its fundamental principles.  As 
stated in its Preamble, one of the aims of the UN “is to establish conditions under which justice 
and respect for the obligations arising from treaties and other sources of international law can 
be maintained.” 3 It may be noted that the primary purpose of the Organization is “to maintain 
international peace and security...and to bring about by a peaceful means, and in conformity 
with the principles of justice and international law, adjustment or settlement or international 
disputes or situations which might lead to a breach of the peace.”4  The inherent link between 
the UN and the international rule of law is further recognized in the Declaration of Principles of 
International Law Concerning Friendly Relations and Co-operation among States in Accordance 
with the Charter of the United Nations.5  As stated in its preamble, “the paramount importance 
of the Charter of the United Nations is the promotion of the rule of law among nations.”6 
 
Accordingly, in the sphere of conflict avoidance/prevention, international law and the rule of law 
operates to prevent, manage, or resolve/settle disputes. 
 
 
Prevent Dispute/Conflict 
  
The concept of the rule of law is deeply linked to the principle of justice, involving an ideal of 
accountability and fairness in the protection and vindication of rights and the prevention and 
punishment of wrongs.7  Disputes and conflicts are prevented as the action of all States, both 
strong and weak, are held accountable against certain international law and norms. 
 
Manage Disputes/Conflict 
 
To the degree that international law mandates the peaceful settlement of disputes, is it likewise 
important in managing disputes from further escalating into violent conflicts.  International law 
has emphasized and repeatedly reaffirmed the principle of peaceful settlement of disputes 

                                                           
2 Renata Gianini in his Issue brief “The Rule of Law: State Sovereignty vs. International Obligations,” GA Sixth 
Committee (Legal) 2010, at http://al.odu.edu/mun/docs/Issue%20brief%202010,%20The%20rule%20of%20law.pdf. 
3 See “Preamble of the Charter of the United Nations,” at http://www.un.org/en/documents/charter/preamble.shtml. 
4 Ibid. 

A. 5 See “The Declaration of Principles of International Law Concerning Friendly Relations and Co-
operation Among States in Accordance with the Charter of the United Nations,” at  
http://www.unrol.org/files/3dda1f104.pdf 

6 “What is the Rule of Law?”United Nations Rule of Law at http://unrol.org/article.aspx?article id+3 
7 Long before the United Nations, States were working towards a rule of justice in international life with a view to 
establishing an international community based on law. “What is the Rule of Law?”United Nations Rule of Law at 
http://unrol.org/article.aspx?article id+3 

http://al.odu.edu/mun/docs/Issue%20brief%202010,%20The%20rule%20of%20law.pdf
http://www.un.org/en/documents/charter/preamble.shtml
http://www.unrol.org/files/3dda1f104.pdf
http://unrol.org/article.aspx?article
http://unrol.org/article.aspx?article
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(Article 1, Article 2 (3) and Chapter VI, UN Charter).  Corollary and related principles of 
international law on peaceful settlement of disputes are: 
 

• Principles of non-use of force in international relations 
• Principles of non-intervention in the internal or external affairs of States 
• Principle of equal rights and self-determination of peoples 
• Principle of the sovereign equality of States 
• Principles of international law concerning the sovereignty, independence and territorial 

integrity of States 
• Good faith in international relations 
• Principles of justice and international law 

 
Resolve/Settle Dispute/Conflict 
 
Under international law, States that are parties to a dispute have the right to choose its dispute 
settlement mechanism.  This right is embodied in the principle of free choice of means which is 
laid down in Article 33, paragraph 1 of the Charter of the United Nations and reiterated in the 5th 
paragraph of the relevant section of the Friendly Relations Declaration and in Section 1, 
paragraph 3 and 10 of the Manila Declaration.8 
 
In general, the modes of dispute settlement, as provided under the Charter of the UN include 
negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional 
agencies or arrangements, or other peaceful means of the disputant’s choice.9  
 
States parties to the disputes can either be compelled to settle their disputes or not.  This option is 
not consistently available.  Some multilateral treaties envisage compulsory procedures for 
dispute settlement while others provide for non-compulsory procedures.  There are also 
international instruments that provide for both procedures. 
 
However, States could eschew international law to protect or promote their national interest.  The 
tendency to disregard international law becomes tempting especially when a state accumulates so 
much power as to consider itself in a position to dictate law or beyond its reach.   
 
Further, international law could be misinterpreted.  To the extent that it is misinterpreted, 
international law also becomes a cause for dispute or even conflict.   In this sense, international 
law may sometimes be as much a source of conflict as it is a solution to them.10   
 
International Law in the South China Sea 
 
                                                           
8 United Nations, Handbook on the Peaceful Settlement of Disputes between States (New York: United Nations 
Office of Legal Affairs, 1992), 7. 
9 See Article 33(1). Chapter VI: Pacific Settlement of Disputes, Charter of the United Nations, 
http:/www.un.org/en/documents/charter/chapter.shtml. 
10 Eric Brahm, “International law,” Beyond Intractability, September 2003, at http:/beyond intractability.org.  
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 In the context of the South China Sea, international law appears to be facing the same 
challenges that erode its value in managing disputes.   
 
 In 2002, ASEAN and China concluded the Declaration on the Conduct of Parties in the 
South China Sea (DOC).11  The DOC affirmed the Parties’ adherence to international law to 
manage their territorial disputes.  Among the principles and norms of international affirmed by 
all the parties are the following: 
 
“1. The Parties reaffirm their commitment to the purposes and principles of the Charter of the 
United Nations, the 1982 UN Convention on the Law of the Sea, the Treaty of Amity and 
Cooperation in Southeast Asia, the Five Principles of Peaceful Coexistence, and other 
universally recognized principles of international law which shall serve as the basic norms 
governing state-to-state relations;… 
 
3. The Parties reaffirm their respect for and commitment to the freedom of navigation in and 
overflight above the South China Sea as provided for by the universally recognized principles of 
international law, including the 1982 UN Convention on the Law of the Sea; 
 
4. The Parties concerned undertake to resolve their territorial and jurisdictional disputes by 
peaceful means, without resorting to the threat or use of force, through friendly consultations and 
negotiations by sovereign states directly concerned, in accordance with universally recognized 
principles of international law, including the 1982 UN Convention on the Law of the Sea; 
 
5. The Parties undertake to exercise self-restraint in the conduct of activities that would 
complicate or escalate disputes and affect peace and stability including, among others, refraining 
from action of inhabiting on the presently uninhabited islands, reefs, shoals, cays, and other 
features and to handle their differences in a constructive manner.” 
 
Yet, despite these norms in the DOC, tension in the South China Sea persisted and escalated.  
Ironically, these norms of international law are being challenged also in the same name of 
international law.   International law or its misinterpretation law has been used to justify 
aggression.  Under the guise of international law, China embarked on a creeping yet increasingly 
aggressive assertion in the South China Sea under its so-called 9-dash line claim. 
    

• In 2009, the People’s Republic of China officially announced for the first time its claim 
over almost the entire South China Sea under its 9-dash line claim;12 

                                                           
11 See Declaration on the Conduct of Parties in the South China Sea (DOC-SCS), 
http://www.asean.org/asean/external-relations/china/item/declaration-on-the-conduct-of-parties-in-the-south-china-
sea. 
12 In protesting the submissions of claims for extended continental shelf (ECS) in the South China Sea made by 
Vietnam and Malaysia, China claimed that it has “indisputable sovereignty over the islands in the South China Sea 
and adjacent waters, and enjoys sovereign rights and jurisdiction over the relevant waters as well as seabed and 
subsoil thereof.” A map that shows a broken line (also known as nine-dash line) surrounding almost the entire South 
China Sea was attached to the Note. See Note No. CML/17/2009 of 7 May 2009 from the Permanent Mission of the 
People’s Republic of China to the Secretary-General of the United Nations referring to the Joint Submission of 
Malaysia and the Socialist Republic of Vietnam to the Commission on the Limits of the Continental Shelf, at  
http://www.un.org/Depts/los/clcs_new/submissions_files/mysvnm33_09/chn_2009re_mys_vnm_e.pdf. 

http://www.asean.org/asean/external-relations/china/item/declaration-on-the-conduct-of-parties-in-the-south-china-sea
http://www.asean.org/asean/external-relations/china/item/declaration-on-the-conduct-of-parties-in-the-south-china-sea
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• In 2010, China for the first time asserted ownership over the continental shelf Reed Bank 

under its 9-dash line claim, and on that basis harassed Philippine-commissioned vessels 
in the area. 13  Reed Bank is about 85 M from the coast of the Palawan Island of the 
Philippines, and more than 490 M from the coast of Hainan; 
 

• In 2011, China asserted ownership over Philippine oil blocks 3 and 4 under its 9-dash line 
claim.14  The two continental shelves are 30 M and 60 M respectively away from 
Palawan; 
 

• In April 2012, China seized Scarborough Shoal from the Philippines by overwhelming 
show of force and evicted Filipino fishermen from the area.15  Scarborough is about 124 
M from the coast of the Philippine island of Luzon and more than 300 M from the 
Chinese coast of Hainan; 
 

• In May 2012, China imposed a fishing ban on Scarborough Shoal and Philippine EEZ;16 
 

• In July 2012, China opened for public bidding 9 oil blocks in the Vietnamese EEZ;17 
 

• In June 2012, China created the administrative region of Sansha City to exercise 
administration in the Spratlys, Macclesfield Bank, and Scarborough Shoal;18 
 

• In November 2012, China announced the issuance of a municipal law which allows 
interdiction and boarding of foreign ships without permit from China in the region 
administered by the Sansha City, which is practically the 9-dash line;19 

                                                           
13 In March 2011, China harassed the seismic survey vessels of Forum Energy Philippines Corporation (FEPC) 
during the latter’s operations in the Recto Bank (Reed Bank) area. See Philippine Secretary of Foreign Affairs 
Albert F. del Rosario, “Philippine Policy Response and Action," (Speech delivered during the Forum on The Spratly 
Islands Issue: Perspective and Policy Responses, Ateneo de Manila University, 5 August 2011), accessed at  
http://www.philippine-embassy.org.il/all-news/137-qphilippine-policy-response-and-actionq-by-hon-albert-f-del-
rosario-secretary-of-foreign-affairs.  
14 See Note No. (11) PG-202 from the Embassy of the People’s Republic of China to the Department of Foreign 
Affairs of the Republic of the Philippines dated 6 July 2011. 
15 Daniel Schearf, “China Blames Philippines for More Ships in Disputed Sea,” Voice of America, 24 May2012, 
http://www.voanews.com/content/china-blames-philippines-for-increased-ships-in-disputed-sea-
territory/940357.html. 
16 “China to enforce fishing ban,” Global Times, May 16, 2012, at 
http://english.sina.com/china/p/2012/0515/467894.html 
17 Yan Suang, “Oil exploration bids ‘legal’,” Global Times, 28 June 2012, at 
http://www.globaltimes.cn/content/717588.shtml 
18 Mei Jingya, “China sets up Sansha City to administer South China Sea islands,” Sina English, June 21, 2012, 
http://english.sina.com/china/2012/0621/479131.html; “China's major events since 2007,” Xinhua, October 31, 
2012, http://www.china.org.cn/china/18th_cpc_congress/2012-10/31/content_26961853.htm.; “China raises 
administrative status of South China Sea islands,” Xinhua, June 21, 2012, 
http://news.xinhuanet.com/english/china/2012-06/21/c_131668568.htm. 

http://www.philippine-embassy.org.il/all-news/137-qphilippine-policy-response-and-actionq-by-hon-albert-f-del-rosario-secretary-of-foreign-affairs
http://www.philippine-embassy.org.il/all-news/137-qphilippine-policy-response-and-actionq-by-hon-albert-f-del-rosario-secretary-of-foreign-affairs
http://english.sina.com/china/p/2012/0515/467894.html
http://www.globaltimes.cn/content/717588.shtml
http://english.sina.com/china/2012/0621/479131.html
http://www.china.org.cn/china/18th_cpc_congress/2012-10/31/content_26961853.htm
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• In early 2013, China sent a military contingent to James Shoal which is about 85 M from 

the coast of Malaysia; 20 
 

• In May 2013, China threatens to seize Ayungin Shoal from the Philippines by sending a 
flotilla of ships within a dangerous distance from the Shoal;21 and 
 

• China has also been increasing the conduct of sovereign patrols in the 9-dash line.22 

Fortunately, while international law could be misinterpreted, it could at the same be used to 
clarify the latter.    The 9-dash line, which China argues to be firmly anchored on international 
law and the compelling reason for its creeping assertion in the South China Sea, could actually 
be clarified by the same standards of international law.   
 
International Law as Dispute Management Tool 
 
International law could be used as tool for managing disputes in the South China Sea by:  1) 
providing norms of conduct designed to prevent disputes from igniting and, in case they arise, 
for their proper handling; and, 2) clarifying the claims, rights, entitlements, and obligations of all 
the parties in accordance with an objective standard, and; 3) prescribing dispute settlement 
mechanisms including third-party adjudication. 
 
Among the norms and principles that should be observed by the parties are: 1) peaceful 
resolution of disputes; 2) non-use or threat of use of force; and 3) sovereign equality.  In case a 
dispute arises, the parties could and should avail one or any of the dispute settlement 
mechanisms available under existing multilateral treaties or conventions such as the Pacific 
Settlement of Disputes and UNCLOS. 
 

                                                                                                                                                                                           
19 M. Taylor Fravel, “Hainan’s New Maritime Regulations: A Preliminary Analysis,” South China Sea Monitor, vol 
2, issue 1, January 2013, at  http://www.orfonline.org/cms/sites/orfonline/modules/southchina/attachments/issue1-
2013_1357907409226.pdf. 
20 Christopher Bodeen, “China holds landing exercises in disputed seas,” Associated Press, March 27, 2013, at  
http://www.huffingtonpost.com/huff-wires/20130327/as-asia-disputed-islands/?utm_hp_ref=style&ir=style. 
21 “Philippines protests China warship's presence,” Associated Press, May 21, 2013, at 
http://news.findlaw.com/apnews-lp/8c94d2dc2eb54902a2db9094d2cf6f4a. 
22 “Chinese surveillance ships patrol South China Sea,” The Philippine Star, January 1, 2013, at 
http://www.philstar.com/world/2013/01/01/892460/chinese-surveillance-ships-patrol-south-china-sea; “ China 
dispatches fleet to patrol South China Sea,” The Philippine Star, February 28, 2013, at 
http://www.philstar.com/breaking-news/2013/02/28/914449/china-dispatches-fleet-patrol-south-china-sea; “China 
sends largest fishery patrol ship to Spratlys,” Kyodo, March 22, 2013 at 
http://english.kyodonews.jp/news/2013/03/215516.html; Florante S. Solmerin,  “China runs naval drills off PH 
shores,” Manila Standard, March 26, 2013, at http://manilastandardtoday.com/2013/03/25/china-runs-naval-drills-
off-ph-shores/. 
 
 
  

http://www.huffingtonpost.com/huff-wires/20130327/as-asia-disputed-islands/?utm_hp_ref=style&ir=style
http://www.huffingtonpost.com/huff-wires/20130327/as-asia-disputed-islands/?utm_hp_ref=style&ir=style
http://news.findlaw.com/apnews-lp/8c94d2dc2eb54902a2db9094d2cf6f4a
http://www.philstar.com/world/2013/01/01/892460/chinese-surveillance-ships-patrol-south-china-sea
http://www.philstar.com/breaking-news/2013/02/28/914449/china-dispatches-fleet-patrol-south-china-sea
http://english.kyodonews.jp/news/2013/03/215516.html
http://manilastandardtoday.com/2013/03/25/china-runs-naval-drills-off-ph-shores/
http://manilastandardtoday.com/2013/03/25/china-runs-naval-drills-off-ph-shores/
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These norms can be incorporated into a legally-binding Code of Conduct that ASEAN is trying 
to conclude with China. 
 
These norms, however, are already incorporated in the existing ASEAN-China Declaration of 
Conduct.  For all intents and purposes, the DOC is a management mechanism.  Yet, the DOC 
was not able to prevent tension from escalating into its current state.   As such, it may be argued 
that the increasing tension in the South China Sea is not due to the absence of a dispute 
management mechanism, but rather highlights the need for the right management mechanism.  
The following questions may be posed: What is the right management mechanism to handle the 
disputes in the South China Sea?  What are the elements that should constitute it?  What are the 
gaps in the DOC which should be addressed in the future Code of Conduct? 
 
Some have argued that the DOC failed to prevent the tension because its provisions are not 
legally-binding.  The DOC is more of a political document than a legally-binding agreement 
between ASEAN and China.  While this is true, it may also be noted that none of the Parties to 
the DOC including China has actually disowned it.  On the contrary, all the parties to the DOC 
have affirmed their commitment to it.   This affirmation of the DOC is manifested in several 
Joint Statements issued by ASEAN and China.  All the Parties likewise call for the DOC’s “full 
and effective implementation.”  
 
Another theory on why the DOC failed to prevent the current tension in the South China Sea is 
supposedly due to the lack of confidence among the claimant countries. Confidence building 
measures (CBM) in the form of joint activities on marine scientific research, search and rescue, 
and safety of navigation, are supposed to help create the right environment conducive for the 
Parties to settle territorial claims.   The absence for a long time of the ASEAN-China 
Implementing Guidelines on the DOC supposedly prevented the conduct of these CBMs and 
other joint activities and MSRs. 
 
It may be noted in this regard, that the absence of the Implementing Guidelines on the DOC did 
not prevent coastal states in the South China Sea from engaging in joint activities.   The 
Tripartite Joint Marine Seismic Undertaking was concluded between the Philippines, Vietnam 
and China prior to the conclusion of the Implementing Guidelines on the DOC.  Yet, it was on 
the basis of JMSU that China started to lay claim on the Reed Bank, initially on the basis of the 
contractual provision of the said Treaty and later after it lapsed in 2008, on the basis of China’s 
so-called indisputable sovereignty over almost the entire South China Sea under its 9-dash line 
claim.   Even after the Implementing Guidelines on the DOC was concluded in 2010, tension in 
the South China Sea never really subsided.  On the contrary, tension further escalated. 
 
If the DOC’s inability to prevent the current tension in the South China Sea was not due to the 
aforementioned issues, what then could be the possible reason for its persistence?  Some have 
theorized that the current tension in the South China Sea is really due to:  1) the lack of clarity on 
the claims and entitlements of the Parties; and 2) the lack of an effective dispute settlement 
mechanism including third party adjudication in the DOC.   
 
On the lack of clarity of entitlements, China claims almost the entire South China Sea, while 
others disagree.  An impression has also been made that the entire South China Sea is 
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territorially disputed.  The distinction between land and water or territorial claims from maritime 
claims is blurred.  In this respect, international law offers a good tool for clarifying the various 
disputes, claims, rights, entitlements, and obligations of the parties.   
 
For example, UNCLOS provides the following maritime entitlements to zones to which coastal 
states are entitled to: 
 

• 12 M Territorial Sea23 
• 24 M Contiguous Zone24 
• 200 M Exclusive Economic Zone25 
• 200 M Continental Shelf26 

None of the maritime zones is a stand-alone entitlement.   All of these maritime entitlements 
emanate from the land and not the other way around.  They do not generate independently from 
the land.  Such is the case because UNCLOS is premised on the dictum of “the land dominates 
the sea.”    
 
UNCLOS likewise provides principles by which maritime overlaps could be delimited.  For 
example, in case of overlaps in Territorial Sea, Article 15 provides: 
 
“Article 15 
Delimitation of the territorial sea between States 
With opposite or adjacent coasts 
 
Where the coasts of two states are opposite or adjacent to each other, neither of the two States is 
entitled, failing agreement between them to the contrary, to extend its territorial sea beyond the 
median line every point of which is equidistant from the nearest points on the baselines from 
which the breadth of the territorial sea of each of the two states is measured.  The above 
provision does not apply, however, where it is necessary by reasons of historic title or other 
special circumstances to delimit the territorial seas of the two States in a way which is at 
variance therewith.”27 
  
As to delimitation of overlaps in the Exclusive Economic Zones (EEZs) and Continental Shelves, 
Articles 74 and 83 provide: 
 
“Article 74 
Delimitation of the exclusive economic zone 
between States with opposite or adjacent coasts 
 

                                                           
23 See Article 3 of the 1982 United Nations Convention on the Law of the Sea, Montego Bay, Jamaica, 10 December 
1982, in force 16 November 1994, copy accessed at 
http://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf (hereafter referred to as UNCLOS.). 
24 UNCLOS Article 33. 
25 UNCLOS Article 57. 
26 UNCLOS Article 76. 
27 UNCLOS Article 15.  
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 1. The delimitation of the exclusive economic zone between States with opposite or adjacent 
coasts shall be effected by agreement on the basis of international law, as referred to in Article 
38 of the Statute of the International Court of Justice, in order to achieve an equitable solution. 
 
2. If no agreement can be reached within a reasonable period of time, the States concerned shall 
resort to the procedures provided for in Part XV. 
 
3. Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of 
understanding and cooperation, shall make every effort to enter into provisional arrangements of 
a practical nature and, during this transitional period, not to jeopardize or hamper the reaching of 
the final agreement. Such arrangements shall be without prejudice to the final delimitation. 
 
4. Where there is an agreement in force between the States concerned, questions relating to the 
delimitation of the exclusive economic zone shall be determined in accordance with the 
provisions of that agreement.” 
  
“Article 83 
Delimitation of the continental shelf 
between States with opposite or adjacent coasts 
 
1. The delimitation of the continental shelf between States with opposite or adjacent coasts shall 
be effected by agreement on the basis of international law, as referred to in Article 38 of the 
Statute of the International Court of Justice, in order to achieve an equitable solution. 
 
2. If no agreement can be reached within a reasonable period of time, the States concerned shall 
resort to the procedures provided for in Part XV. 
 
3. Pending agreement as provided for in paragraph 1, the States concerned, in a spirit of 
understanding and cooperation, shall make every effort to enter into provisional arrangements of 
a practical nature and, during this transitional period, not to jeopardize or hamper the reaching of 
the final agreement. Such arrangements shall be without prejudice to the final delimitation. 
 
4. Where there is an agreement in force between the States concerned, questions relating to the 
delimitation of the continental shelf shall be determined in accordance with the provisions of that 
agreement.” 
 
With respect to the features in the Spratlys, Article 121 on the Regime of Islands provides: 
 
“Article 121 
Regime of islands 
 
1. An island is a naturally formed area of land, surrounded by water, which is above water at 
high tide. 
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2. Except as provided for in paragraph 3, the territorial sea, the contiguous zone, the exclusive 
economic zone and the continental shelf of an island are determined in accordance with the 
provisions of this Convention applicable to other land territory. 
 
3. Rocks which cannot sustain human habitation or economic life of their own shall have no 
exclusive economic zone or continental shelf.” 
 
As to low-tide elevations, Article 13 provides: 
 
“Article 13 
Low-tide elevations 
 
1. A low-tide elevation is a naturally formed area of land which is surrounded by and above 
water at low tide but submerged at high tide. Where a low-tide elevation is situated wholly or 
partly at a distance not exceeding the breadth of the territorial sea from the mainland or an island, 
the low-water line on that elevation may be used as the baseline for measuring the breadth of the 
territorial sea. 
 
2. Where a low-tide elevation is wholly situated at a distance exceeding the breadth of the 
territorial sea from the mainland or an island, it has no territorial sea of its own.” 
 
Additionally, in terms of jurisprudence, the recent case of Nicaragua vs. Colombia affirmed the 
principle that low-tide elevations which are outside of the 12 M breadth of territorial sea of a 
coastal state could not be subject to appropriation.28  They are therefore considered as part of the 
200 M continental shelf of the coastal state to which it is situated. 
 
Further, jurisprudence on the implications of islands with respect to maritime delimitations has 
been to limit the effect (no-effect, or half-effect, or partial effect) of such islands or similar 
features when considered vis-à-vis the bigger coastline of the opposite mainland coastal state in 
order to achieve an equitable solution.  Hereunder, is a matrix-table of various cases decided by 
international tribunals regarding the effects of islands on delimitation of maritime boundaries. 
 
EFFECTS OF ISLANDS ON MARITIME DELIMITATION 
Case Islands Distance to Coast Area Populated Effect on 

Delimitation 
Anglo-
French 
arbitration 

Channel 
Islands 

12nm off the 
mainland coast of 
France, c.87nm 
south of the 
mainland coast of 
the UK 

130,000k
m2 

Yes (c.150,000) Nil, enclaved 

                                                           
28 In its decision, the International Court of Justice (ICJ) stated that “… It is well established in international law that 
islands, however small, are capable of Appropriation…By contrast, low-tide elevations cannot be 
appropriated…”See  Territorial and Maritime Dispute (Nicar. v. Colom.), Judgment, 251 (I.C.J. Nov. 19, 2012), at 
para 26. 
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 Isles of 
Scilly 

21nm from UK 
mainland coast 

16km2 Yes (c.2,000) Half effect 

Libya/Malta Filfla 5km offshore 
Malta 

0.06km2 

 
No Nil 

 Malta 340km (183nm) 
from the nearest 
point on the coast 
of Libya 

c.314km2 Yes (c.400,000) Partial (around 
three-quarters) 

Tunisia/Lib
ya 

Kerkennah 
Islands 

11nm off Tunisian 
mainland coast 

180km2 Yes (c.14,000) Half 

Gulf of 
Maine  

Islets in the 
inner Gulf 

Variable but 
mainly within 
12nm of coast 

- No Nil 

 Seal Island 16nm from Nova 
Scotia 

 Yes Half 

Canada/Fra
nce 
arbitration 

St. Pierre and 
Miquelon 

12nm offshore 
Newfoundland 

242km2 Yes (c.7,000) Partial, 
enclaved 

Denmark/ 
Norway 

Jan Mayen c.500km east of 
Greenland and 
600km north of 
Iceland 

377km2 No (18 
government 
personnel only) 

Partial 

Qatar/Bahra
in 

Hawar 
Islands 

1.4km off the 
Qatari mainland 

50.6km2 Yes (c.4,000) Nil for EEZ, 
full effect for 
territorial sea 

 Qit’at 
Jaradah 

  No Partial 

 Fasht al 
Jarim 

Within 12nm of 
coast 

Less than 
1km2 

No Nil 

Eritrea/Yem
en 

Dahlak 
archipelago 

Close to coast and 
“integral part of 
general coastal 
configuration (para 
139) 

Two large 
and 124 
small 
islands 

Yes 
(“considerable” 
according to 
Tribunal) 

Full 

 Hanish 
Islands 

16nm (30km) from 
Yemeni and 22nm 
(40 km) from 
Eritrea mainland 

120 km2 

(Jabal 
Zuqur 
Island) 

No Nil for EEZ, 
full effect for 
territorial sea 

 Al-Tayr “barren”, 
inhospitable” and 
“well out to sea” 
(Para 147) 
 

Less than 
1km2 
 

No 
 

Nil 
 

 Zubayr 
Group 
 

As above 
 

As above 
 

No 
 

Nil 
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Black Sea 
case 
 

Serpents’ 
Island 
 

19nm off the 
Romanian 
mainland coast 
 

0.135km2 
 

No (gov’t 
personnel only) 
 

Nil for EEZ, 
full effect for 
territorial sea 
 

Source: Clive Schofield, “The Trouble with Islands,”  
(Master of Laws – LLM Thesis, University of University of British Columbia, 2009). 
 
Management Architecture Anchored on International Law 
 
Based on the abovementioned principles of international law, a management architecture could 
be logically framed on the South China Sea, as follows: 
 

• First, the dispute in the South China Sea is mainly two-fold: 1) territorial dispute; and 2) 
maritime dispute.  Territorial dispute is related to the question of “who owns the island 
and its adjacent water (12 M Territorial Sea).  Maritime dispute refers to the question of 
what is the maritime entitlement of each of the features in the Spratlys; 

 
• Second, by recognizing the distinction between territorial disputes and maritime disputes, 

it can be said that not the whole of the South China Sea is territorially disputed; 
 

• Third, the area of territorial dispute in the SCS is specific, determinable and measurable; 
 

• Fourth, the area of territorial dispute can be determined and measured by clarifying the 
nature of, and distinction between “territorial claims/disputes” and “maritime 
claims/disputes” in the SCS; 

 
• Fifth, the nature of and distinction between “territorial disputes” and “maritime disputes” 

in the SCS can be clarified by: first, recognizing the distinction between geological 
features and waters (including continental shelf); and second, by applying the regime of 
laws governing each of these elements in accordance with international law including 
UNCLOS; 

 
• Sixth, territorial disputes in the SCS is principally on the relevant features; 

 
• Seventh, the extent of adjacent waters projected from the relevant features are measurable 

under UNCLOS; 
 

• Eight, once the extent of adjacent waters is measured, the extent of territorial dispute both 
on the relevant features and maritime zones generated can already be determined; 

 
• Ninth, the territorially disputed area can be segregated from non-territorially disputed 

waters (and continental shelf) of the South China Sea by enclaving the said territorially 
disputed area. Enclaving will literally operationalize the “shelving of territorial disputes” 
and pave the way for effective and meaningful cooperation among the claimant countries 
in the SCS; and 
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• Tenth, joint cooperation in the Enclave (JCA) could be conducted among the claimant 
countries. Outside of the Enclave, the littoral states in the semi-enclosed sea can also 
engage in appropriate cooperative activities under Part IX of UNCLOS 

 
Claimant countries could politically agree on these principles through some form of multilateral 
agreement.  ASEAN and China could also incorporate these principles in the Code of Conduct.  
 
Compulsory Arbitration as an Imperative 
 
However, the 9-dash line claim of China poses a big stumbling block to the adoption of any fair 
management architecture in the South China Sea.29   China has shown no indication that it would 
be willing to give up on its 9-dash line claim.  Therefore, clarification of the 9-dash line has 
become indispensable before any management architecture could be effectively set-up.  The 9-
dash line has practically made any other possible management mechanisms such CBMs, joint 
development (under the principle of “shelving of territorial dispute and engage in joint 
cooperation”), impractical even unimplementable.   It should be noted that joint development is  
usually applied as a provisional measure on disputed areas.  However, when one party has a very 
expansive claim such as the 9-dash line claim of China which practically covers 85 percent of 
other coastal state’s EEZ, then it makes it difficult for the other coastal states to enter into such 
modality.  CBMs also become a double edge sword in the sense that these could be misused as 
evidence of or misinterpreted as legitimizing the dispute generated by its 9-dash line claim. 
 
Accordingly, clarification of the 9-dash line claim by way of third party adjudication has become 
imperative.   Ordinarily, it would be necessary and a condition sine qua non for the two parties to 
any dispute to agree on its resolution by way of a third-party adjudication.  China, however, has 
indicated its lack of willingness to this procedure.  Luckily, the UNCLOS to which both 
countries are parties provide for a compulsory adjudication of issues relating to the interpretation 
and application of the provisions of UNCLOS.  UNCLOS provides a menu of choices that a state 
party could choose from as a mechanism for adjudicating an issue relating to the interpretation or 
application of the provisions of the Convention.  These are:30 
 

1. The International Court of Justice (ICJ); 
2. The International Tribunal on the Law of the Sea (ITLOS); 
3. Arbitration under Annex 7 of UNCLOS; 
4. Special Arbitration under Annex VIII 

 
If a state does not make a declaration as to its preferred mechanism, the default procedure is 
Arbitration under Annex 7.31  This is also the default mechanism when two states in a dispute 
made differing choices. 
 
This compulsory jurisdiction could be done unilaterally even when the other party refuses to give 
its consent to such procedure, provided the issues raised by any one party is not among the 

                                                           
29 The recent map published by China no longer contains nine “dashes” but ten. Copy of the new map may be found 
at Xinhua website at http://www.china.org.cn/china/2013-01/12/content_27665192.htm. 
30 UNCLOS Article 287. 
31 Ibid. 

http://www.china.org.cn/china/2013-01/12/content_27665192.htm
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reservations made by the other Party which the Convention allows. Under UNCLOS, a state can 
make reservations from the Convention’s compulsory jurisdiction on the following areas: 1) 
maritime delimitation; 2) military operations; and 3) matters taken up by the UN Security 
Council.32 
 
China has made a declaration reserving its right not to be subject to compulsory jurisdiction with 
respect to the above issues.33 
 
Additionally, matters relating to territorial sovereignty are also not subject to the compulsory 
jurisdiction of the Convention.  This is so because UNCLOS is by definition not intended to 
resolve territorial issues.  UNCLOS is inherently limited to issues of water premised on the 
maxim that “the land dominates the sea”.  Territorial questions relating to the ownership of that 
land are handled by another branch of international law.  
 
The decision of the Tribunal is also final and not appealable.34  It is legally binding to the parties 
to the dispute even if the other party does not participate in the proceedings.35 
   
In light of China’s insistence on the 9-dash line and after all efforts have been exhausted, the 
Philippines decided to finally avail of the facilities of UNCLOS on dispute settlement.  In 
January of 2013, the Philippines filed a Notification and Statement of Claim against China under 
Article 287 and Annex VII of UNCLOS.36 
 
The Statement of Claim filed by the Philippines avoided the reservations made by China.  It does 
not also seek to resolve the territorial question of who owns the relevant features in the Spratlys.  
The Statement of Claim however seeks a clarification of the maritime entitlements of the Parties 
including China under UNCLOS and that of the latter’s 9-dash line claim, as well as the 
clarification of the features in the Spratlys particularly those features from which China tries to 
project the maximum 200 M EEZ. 
 
In April 2013, the President of the ITLOS completed the selection of the 5-member panel of 
arbitrators.37 Based on previous cases of similar nature, the case is expected to last between 3 to 
4 years.   
 
Conclusion 
                                                           
32 UNCLOS Article 298.  
33 In its declaration, China states that “The Government of the People's Republic of China does not accept any of the 
procedures provided for in Section 2 of Part XV of the Convention with respect to all the categories of disputes 
referred to in paragraph 1 (a) (b) and (c) of Article 298 of the Convention.” See United Nations Division for Ocean 
Affairs and the Law of the Sea (DOALOS), “Declarations and statements - China,” 
http://www.un.org/depts/los/convention_agreements/convention_declarations.htm#China%20after%20ratification. 
34 UNCLOS Article 296; UNCLOS Annex VII, Article 11. 
35 UNCLOS Annex VII, Articles 9 and 11. 
36 Copy of the Notification may be accessed at http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7300-
statement-by-secretary-of-foreign-affairs-albert-del-rosario-on-the-unclos-arbitral-proceedings-against-china-to-
achieve-a-peaceful-and-durable-solution-to-the-dispute-in-the-wps. 
37 “5-Member UNCLOS Arbitral Tribunal Fully Constituted with Appointment by ITLOS President of Remaining 
Three Judges,” April 25, 2013, at http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7984-5-member-unclos-
arbitral-tribunal-fully-constituted-with-appointment-by-itlos-president-of-remaining-three-judges 

http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7300-statement-by-secretary-of-foreign-affairs-albert-del-rosario-on-the-unclos-arbitral-proceedings-against-china-to-achieve-a-peaceful-and-durable-solution-to-the-dispute-in-the-wps
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7300-statement-by-secretary-of-foreign-affairs-albert-del-rosario-on-the-unclos-arbitral-proceedings-against-china-to-achieve-a-peaceful-and-durable-solution-to-the-dispute-in-the-wps
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7300-statement-by-secretary-of-foreign-affairs-albert-del-rosario-on-the-unclos-arbitral-proceedings-against-china-to-achieve-a-peaceful-and-durable-solution-to-the-dispute-in-the-wps
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7984-5-member-unclos-arbitral-tribunal-fully-constituted-with-appointment-by-itlos-president-of-remaining-three-judges
http://www.dfa.gov.ph/index.php/newsroom/dfa-releases/7984-5-member-unclos-arbitral-tribunal-fully-constituted-with-appointment-by-itlos-president-of-remaining-three-judges
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The filing of the arbitration case by the Philippines is consistent with its rules-based approach in 
the South China Sea.  Arbitration is not an unfriendly act but a peaceful way of resolving 
disputes.   
 
The Philippines hopes that the filing of the arbitration case would affirm the primacy of the rule 
of law in the South China Sea.  The arbitration is not the end all be all solution to all the 
problems in the South China Sea, but it is intended to be a fundamental and significant step in 
the direction towards building a culture of law among all the parties in the South China Sea.  The 
outcome of the arbitration would hopefully address the various stumbling blocks to effective 
management of disputes in the South China Sea.   Arbitration of the aforementioned issues 
would also hopefully unlock the gridlock that has prevented coastal states in the South China Sea 
from cooperating fully with each other.  By clarifying the 9-dash line and the maritime 
entitlements of coastal states and the relevant features in the Spratlys, joint development in the 
right sense and in the right area would now be possible. 
 
Arbitration is also not a hindrance to the negotiation and conclusion of the ASEAN-China Code 
of Conduct.   The two are not mutually exclusive of each other.  Rather, they complement and 
supplement each other.  They constitute the two legs upon which peace and stability in the South 
China Sea are dependent on.  What one could not provide the other would fill up.  Take out one 
leg and you cripple the ability of the region to move forward towards ensuring a durable peace in 
the South China Sea. 
 
From the Philippine perspective, the rule of law is much better than the law of the jungle.  The 
former assures peace in the long term, while the latter assures conflict and instability in the long 
run even to the great powers, though in the short term it may appear enticing because of its short 
term benefits to that power. 
 
But as recent events in the South China Sea have shown, international law per se by itself and in 
itself alone does not provide automatic solutions to the predicaments and disputes in the region.  
The effectiveness of international law as tool to manage disputes depends to a large degree in the 
ability of all states to observe the same.  
 
In an ideal situation where international law consistently prevails, inter-state disputes could be 
easily and peacefully settled.  Conversely, as long as there are states that arbitrarily use or easily 
disregard international law whenever it suits their vested interests, the resolution of inter-state 
disputes will always be a challenge. 
 
Utter disregard of international law throws the region into a state of anarchy and chaos.   This is 
obviously not good for the small countries, but it is likewise not good for the big power.   It will 
trigger unabated arms race in the region due to the spirit of insecurity that would result from the 
absence of law.  Consequently, the absence of law and security would also make economic 
progress difficult and very expensive for all the international players.  
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Although international law may have its own inherent weaknesses, nonetheless, in the absence of 
a perfect solution to an imperfect world, international law still provides the most viable 
alternative not only for preventing or resolving conflicts but also for managing disputes.   
 
As the Prime Minister of the Kingdom of Lesotho, Hon. Motsoahae Thomas Thabane, stated 
during High-level Meeting of the General Assembly on the Rule of Law at the National and 
International Levels, “Strengthening the rule of law at the international level is not only critical 
for effectively addressing the current global challenges, but also for reinforcing the principle 
itself as the very foundation of peaceful coexistence between nations.  World peace will forever 
be difficult to attain unless there is application of the principles of the rule of law to relations 
between states and other subjects of international law.  The need to increase compliance with 
international treatise and conventions as well as the UN Charter cannot be overemphasized.  
Consistency in the application of international law, and democratization of international 
relations are also key to building a just world order.  Double standards degrade the integrity of 
the international legal system.....If the faith of the international community in the rule of law is to 
be sustained, flagrant violations of international law without consequences must be a thing of the 
past.  The law must apply both to the mighty and to the weak, to the rich and to the poor alike.  
In this regard, we need to work together towards strengthening the International Court of Justice 
and other international dispute resolution mechanisms.”38 

                                                           
38 Hon. Motsoahae Thomas Thabane, PM of the Kingdom of Lesotho, Statement delivered at the High-level Meeting 
of the General Assembly on the Rule of Law at the National and International Levels, 24 September 2012, NY. 


